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CURRENT TOPICS. 





The Centra Law Journat being ever anx- 
ious to subserve the interests of its subscrib- 
ers, has from time to time added new features 
with the sole object of making its columns 
full of matter of practical usefulness to them, 
and of furnishing a legal newspaper which 
will keep abreast with the times and the pro- 
gress made in the law. While it has been the 
custom of some of our cotemporaries to 
“sound their trumpets’? upon making any 
strides of improvement, we have modestly 
done our work, preferring to let our readers 
bestow whatever praise we may have deserved, 
rather than to pass judgment ourselves upon 
what we have accomplished. Infallibility we 


never claim; and our special object at this - 


time is to obtain an expression of opinion 
from as many of our subscribers as may favor 
us with the same, whether we should continue 
or discontiue our law book reviews. We pro- 
pose to lay aside our own ideas for those of 
our subscribers, as their convenience alone is 
to be consulted. If the usefulness of the 
JOURNAL can be increased by their discontin- 
uance, we are prepared to conform to the 
wishes of those who may deem such to be the 
result, and utilize the space heretofore de- 
voted to them with other matter. We desire 
and will be very grateful for a free expression 
of opinion at as early a day as possible. The 
large number of books received for review 
precludes the possibility of increasing the 
amount of space heretofore devoted to them. 
Whether or not we will make such change will 
depend in a great measure upon the results 
of this canvass. 





We have been troubled with so many in- 
quiries regarding the case of Long v. Long, 
some time ago decided by the Supreme 
Court of Missouri, that we are obliged to ex- 
ercise our right of self defence by giving the 
case the mention which we never considered 
that it deserved and which we never would 
hive thought of giving it, were it not for this 
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provocation. The question in the case was 
whether a sale under a mortgage or trust deed 
given to a foreign corporation was valid. 
The court held that the sale took place be- 
fore the debt was due and was therefore in- 
valid. Commissioner Phillips in delivering 
the opinion of the court claimed that even 
had the sale been otherwise proper, the mort- 
gage was a security given to a foreign cor- 
poration and therefore, void. Consequently, 
the sale would have been void, under any cir- 
cumstances. But this was a mere dictum, 
wholly gratuitous and worthy of considera- 
tion only as a harbinger of what may be ex- 
pected when the court is compelled to meet 
the question face to face. This dictum was 
based upon a statute of the State which had 
long been forgotten, declaring in the plainest 
English that all securities given to foreign 
corporations should be null and void. We 
have heard it said that the courts will over- 
ride this statute. We have not yet seen the 
court that has dared to insult one of its co- 
ordinate departments of the government, by 
nullifying the expressed will of the people. 
If the law is wrong, let it be repealed; but 
the statute is so plainin its import and so 
broad in its scope, that the court that will 
dare to override it wili, be compelled to un- 
dergo the unpleasant process of stultification. 
The question is purely local, and based on a 
statute which has its counterpart in very few 
States. Foreign corporations need not take 
any alarm. 





A writer in a recent issue of the Globe 
Democrat in commenting upon the Cincin- 
nati riot calls particular attention to two 
facts, one of which he desires to have us un- 
derstand contributes largely to the business 
of Judge Lynch’s court, while the other 
may be considered as one of the effects of 
the cause just referred to, together with 
others. After quoting from a recent article 
in the Century, as follows: 

‘‘The laws against murder are strong 
enough; but when the people know that not 
one ina dozen of the willful murderers re- 
ceives the just recompense of his deed, and 
that technicalities and quibbles are constant- 
ly allowed to shelter the worst criminals, they 
themselves become desperate; and, breaking 
through the just and salutary restraints of 
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law, they deal vengeance right and left in a 
bloody and turbulent fashion.’’ 
The writer in question adds: ‘In other 


words, the people have lost confidence in 
judges and juries in cases of capital crime, 
and so usurp the functions of judge, jury 
and sheriff. Human nature is no worse in 
America than in England, France or Ger- 
many; yet lynch law, so common here, is 
altogether unknown there. Why? Because 
in England, France and Germany a murder- 
er, if caught, is morally certain to be 
promptly tried, promptly convicted. and 
promptly executed; while in America the 
chances are that, after long delay, he will 
either escape altogether, or save his neck 
from the noose.’’ He contends that the rea- 
son that lynch law is unknown in Massachu- 
setts is because there speedy justice is ad- 
ministered, while tardiness characterizes 
every thing in this section of the country. 
This is doubtless, true, to a great extent. 
He instances two cases as_ illustrative of 
this difference, those of Piper and Stur- 
tevant, both of which were finally disposed 
of by the Supreme Judicial Court of Mas- 
sachusetts within ten and eleven months 
respectively, after the days upon which the 
murders were committed. If these cases are 
fair illustrations of the speed with which jus- 
tice is administered in that State, then it is 
worthy of commendation. The writer further 
says: 

**Formerly lynchings were almost exclu- 
sively confined to frontier settlements, where 
the ordinary machinery of justice was not yet 
established, and where, therefore, this rude 
substitute was excusable. Nowadays they are 
as liable to occur, or at least to be attempted, 
in old States as in new Territories,in the shad- 
ow of church and court house as beyond the 
limits of civilization. There are actually 
more lynchings now accomplished or attempt- 
ed where the machinery of justice is in full 
operation than where it has not yet been set 
up. The terrible scenes in Cincinnati simply 
emphasized, in flame and blood, a fact famil- 
iar to everybody who reads the newspapers ; 
a fact which embodies at once a national dis- 
grace and a national danger.’’ 

This fact is the more alarming since in 
former days, the popular forum merely sup- 
plied the deficiencies, which were the nat- 
ural results of the mode of living, whereas 





the same actions to-day merely betray a no- 
torious disrespect for the administration of 
justice. In other words, the evil has been 
increasing in the same proportion, that the 
necessity for it has been disappearing. 

The lesson afforded by the facts before us 
is thus stated by the writer, and he but voices 
the sentiments which we have many times ex- 
pressed. ‘‘Vigorous and radical reform of 
our criminal law and the administration there- 
of is imperatively demanded by every consid- 
eration of public honor and public safety ; 
and the longer such reform is postponed the 
greater will be its difficulties and the more 
the public will suffer in purse and person—the 
weaker the protection of life and property and 
the deeper the damage to national reputa- 
tion.”’ 





About the boldest proceeding which has 
ever been called to our attention, as occuring 
in an inferior court, is dwelt upon in the case. 
of Phelan v. Engleman, recently decided by 
the Supreme Court of Missouri. After a judg- 
ment was reversed by that court, the court to 
which the cause was by its order remanded, 
refused to recognize the order, set aside the 
judgment of the Supreme Court, substituted 
another in its place, ordered an entry of af- 
firmance, and proceeded to enforceit. Inthe 
words of Judge Henry, ‘‘it was a most re- 
markable proceeding. Since the State of 
Missouri emerged from her territorial condi- 
tion we doubt if there is a precedent for it in 
her judicial history. A suit in an inferior 
court to set aside the judgment of the su- 
preme judicial tribunal of the State—not 
only to set aside that judgment, but to sub- 
stitute in its stead another judgment rendered 
by that tribunal which it had set aside—was 
not only entertained, but the prayer of the 
petition was granted by the circuit court.’’ 
It was a very bold stroke dictated by a very 
independent spirit, and it is well that the 
tribuna] whose dignity was insulted, has thor- 
oughly rebuked it. ‘The spirit of contempt 
for the Federal Courts is in a sense justifiable, 
but to tolerate such arrogant contempt for 
the tribunals of the state is something which 
our generation will not permit. 
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MANDATORY INJUNCTIONS. 





II. 

Courts of equity have full power, where in- 
struments of writing are referred to in plead- 
ings and relied upon by either party, to com- 
pel their production, before a hearing is had, 
so that the opposite party may have an in- 
spection of them; and this power is not con- 
fined alone to writings, but extends to other 
objects, to whatever is necessary to enable 
the party asking it to make out his cause of 
action or defence. In an action against a 
lessee of a mine for working into the com- 
plainant’s premises, and extracting a large 
amount of ore from it, a mandatory injunc- 
tion was granted to compel the defendant to 
permit the complainant to inspect the mine 
for the purpose of determining the extent of 
the injury.? 

Resort has been had to this writ to compel 
common carriers tu perform their obligations 
to the public. Thus where a railroad 
company had long furnished an express com- 
pany with motive power, and even cars, it 
was compelled to continue, and was not al- 
lowed to assume the business itself.2 And 
where a railroad company refused to make a 


‘delivery at the plaintiff’s stock yards, which 


it had been accustomed to do, and which all 
other roads running into the same place were 
doing, it was compelled to’do so by a manda- 
tory injunction, even though a statute had 
been passed, giving the injured party dam- 
ages. The cases just cited, concerning 
common carriers, illustrates those in which 
the public were affected by the refusals to 
perform their. duties, or the refusals were 
made in direct violation of an express con- 
tract. In either instance the injunction will 
be granted. 

In England there is a statute that requires 
all common carriers to charge reasonable rates, 
and that they furnish all persons with equal 


1 Thomas’ Iron Co. v. Allentown Mining Co., 28 N. 
J. Eq. 77. 

2 Southern Express Co. v. Nashville, ete. R. Co., 20 
Am. L. Reg. 590. See Dinsmor v. Louisville, N. & C. 
R. Co., 3 Fed. Rep. 598. 

8 Vincent v. Chicago & Alton R. Co., 49 Ill. 33. This 
has been put upon the ground that it is against pub- 
lic policy. Inu the case following an injunction was 
even granted ona preliminary hearing, McCoy v. C. 
I, St. L. &C. R. Co., 22 Am. L. Reg. 725. See note 
to this case where many valuable cases are cited. 





and reasonable facilities and accommodations 
for transportation. Under this statute it was 
held that a railway company may be compelled 
to run through trains over a ontinuous line, 
if its failure to do so occasions a public in- 
convenience; so that where two competing 
companies had lines from E to H, and one of 
them hada continuation line from H to W, 
and this latter company arranged its depar- 
tures from H, so as to seriously interfere with 
the other line, putting the public to an incon- . 
venience by so doing, thus forcing the traffic 
to H over a greater extent of line at a sacri- 
fice of time and cost, the companies were 
compelled to operate their lines in connection 
with each other.* 

Other cases well illustrate the effect of this 
statute. The lessees of a colliery situated 
upon a railroad at a shor: distance from its 
junction, with another railroad to S, filed a 
complaint charging that they were prevented 
from sending the traffic from their colliery to 
S by the railways of the two companies which 
formed a direct route, but were forced to send 
to send it by a circuitous route. It was proven 
that the railwxys formed a continuous line of 
communication, and that there was no physi- 
cal difficulty in the traffic of the colliery be- 
ing carried toS by the more direct route. 
The court granted an order giving to the les- 
sees the right to have their traffic conveyed by 
any route they pleased, and to use the two 
railways as if they were one continuous 
line.5 

Where a railway company had made ar- 
rangements with one W to carry passengers 
from its station to the town of K, and ad- 
mitted his omnibus within its station grounds 
for that purpose, it was held that it could be 
compelled to admit M’s omnibus also, who 
was engaged in carrying passengers to the 
town, no special circumstances being shown 
why the latter should be excluded.* But 
where it was not shown that public conveni- 
ence required the admission to the station 
grounds of a rival cab line, an order to com- 
pel its admission was denied.? In New Jer- 


4 Barret v. G. N. & M. R. Co., 1 Nev. & Mac., 38. 

5 Victoria C.Co. v. N. & B. M. R. Cos., 3 Nev. & 
Mac. 85. See James v. Taff Vale Co., L. R. 9Ch. App. 
331. 

6 Marriot v. L. &S. W. R. Co., 1 Nev. & Mac, 47. 

7 Beadell v. Eastern R. Co., 1 Nev. & Mac. 56; Paint- 
er v. L. B. & 8. C. R. Co., 1 Nev. & Mac. 58, same 
ruling. 
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sey &n order was refused to compel a railway 
company to carry goods at the rates fixed by 
law; but was granted to prevent the company 
from entering into an agreement not to trans- 
port them at the established rate. A some- 
what similar order was granted in Pennsyl- 
vania.? In Maryland a railroad company was 
enjoined from receiving higher rates than 
those allowed by statute. 1° 

There are a number of instances in which 
performance of an act, in accordance with the 
terms of a contract previously entered into 
will be enforced. ‘Thus where the defendant 
had covenanted with his vendor to erect a 
pump and reservoir at a well or spring, which 
covenant ran with the fee, it was held, al- 
though it was nota contract of which the 
court could directly decree a specific perform- 
ance, because it could not superintend the 
construction of the works, that an injunction 
should issue restraining the defendant from 
allowing the work to remain unperformed.4 
So a defendant was compelled to make a road 
it had agreed to make, the order being to 
prevent it from allowing the work to remain 
unperformed ;!2 and where a defendant had 
agreed to make a road at a certain level, the 
order was issued to prevent it from making 
one at a lower level than that agreed upon.?* 
So a court has full power to compel the alter- 
ation of the elevation or form of a building, 
to be in conformity with the terms of a con- 
tract, or even with an act of the legislature ;1* 
or to tear down a building erected contrary to 
a contract not to erect it. 

This writ is often used to compel a yield- 
ing up, or to quiet or continue a possession 
of lands; ‘‘and subsequent to a decree, in the 
nature of a writ of execution.’’4% This one 
was made of the writ as early as the time of 


8 Rogers Locomotive and Machine Works v. Erie 
R. W. Co., 20 N. J. Eq. 379. 

9 Andenried v. Philadelphia etc. R. Co., 68 Pa. St. 
370. 

10 American Coal Co. v. Consolidation Coal Co., 46 
Md. 15. 

11 Cooke v. Chileott, 3 Ch. Div. 694. 

_ 2 Stores v. Great Western R. W.Co., 2 Younge 
& Hall, Ch. 48. 

13 Foster v. Birmingham, ete. R. Co., 2 W. R. 
378. 

14 Warden of Dover Harbor v. Southeastern R. W. 
Co., 9 Hare, 493; Franklyn v. Tuton, 5 Madd. 46. 

% Lord Manners v. Johnson, 1 Ch. Div. 6738; 
Schrooerer v. Boylston, 99 Mass. 285. See North of 
England R. W. Co. v. Clarance R. W. Co., 1 Call, 507; 
Durell v. Pritchard, 1 Ch. App. 244. 

16 Eden on Injunctions, 425. 





Henry the Eighth.17 It is of frequent occur- 
rence in England ;1* and it has been declared 
by an eminent author to be available for the 
same purpose in this country.19 

There are other instances in which the aid 
of this writ has been invoked to obtain pos- 
session of land; or where a husband wrong- 
fully seized possession of his wife’s separate 
estate and excluded her, the writ was issued.?° 
But where a party entered by force upon 
the premises of another, a mandatory injunc- 
tion to compel him to yield possession to the 
rightful owner was refused, upon the ground 
that the damage was already done, and the 
continuation of the unlawful possession was 
not such as to give a court of equity juris- 
diction.24_ If the complainant has an ample 
remedy at law, the writ will be refused; and 
in this it does not differ from the ordinary 
writ of injunction.2? Such was the case 
where it was sought to compel the rebuilding 
of a wall ;7* or to compel a railroad company 
to continue to the plaintiff such use of its 
wharves and wharfing privileges for shipping 
coal as were required for his business.*4 

On an application for the writ to obtain 
possession, if the title ur right of possession 
is in dispute, the writ will be refused. In 
such a case the parties must settle their right 
in a court of law.%5 

So if it appears that the applicant can suf- 
fer no harm by a refusal to issue the writ, it 
will be denied him. Thus ip an action to 
quiet title against an outstanding deed, and 
to cause it to be delivered up, the writ will be 


17 Lane y. Lord Howard, Cary 148; See Deniov. 
Carew, Toth 75; Shelton v. Stanley, Toth. 115. 

18 Dove v. Dove, 2 Dick. 617; S. C. 1 Bro. C. C. 375; 
1 Cox. 101; Stribley v. Hawkie, 3 Atk. 275; Hugonin 
v. Bazeley, 15 Ves. 180. 

194 Kent. Com. 191. In this he is supported by 
many cases. Kershaw v. Thompson, 4 Johns Ch. 609; 
Ludlow v. Lansing, 1 Hopk. 231; Garretson v. Cole, 
1Harr. & J. 370. These were cases of a purchase 
under a mortgage sale; but the same rule prevails 
when the purchase is made at a sale by a master. 
Wood v. Mason, 8 Sumn. 318. The practice in 
suck cases is well stated in Kershaw v. Thompson, 
supra, Eden, 427; and see Gates v. Hembly, 2 Atk. 
360; Penn v. Lord Baltimore, 1 Ves. 444; Roberdeau 
v. Rous, 1 Atk. 543. 

20 Green v. Green, 5 Hare 500 note. 

21 Mangelin v. Goe, 50 Ill. 459. 

22 Mangelin v. Goe, supra. 

% Down v. Carrol, 11 Ir. Ch. 379. 

2t Andenried v. Philadelphia & Reading R. Co. 68 
Pa. St. 370. So where the damage are small Webster vy. 
Whewall, 42L. T. 868. 

2% Gaunt v. Flynney, L. RK. 8 Ch. 8. 
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refused if the deed appears to be void on its 
face, for in such a condition it is no cloud on 
the title; it is otherwise if it appears to be 
valid, and, in such a case its concellation will 
be decreed.?6 

There are many instances in which the acts 
sought to be enforced are continuous; in 
such instances the writ will be refused; such 
as a continuous agreement to deliver blocks 
of marble of particular dimensions;27 or a 
contract wherein it is agreed to cultivate land 
in particular crops and in a designated man- 
ner ;7° or for the continuous management of 
a mine, under covenants of a lease ;?9 or to 
operate a railroad in a certain way ;*° or to en- 
ter into a partnership, or of a member, to use 
personal skill in the business ofthe firm.*! 
In one case it was said; ‘‘when what is re- 
quired is not merely to restrain a party from 
doing an act of wrong, but to oblige him to 
do some continuous act involving labor and 
care, the court has never found its way to do 
this by injunction.’’* 

Consequently the court will not enforce a 
duty imposed upon a company by its charter, 
to build a railroad ;** nor to enforce an agree- 
ment for the use of the defendant’s railway 
by the complainant ;** or to run in a particu- 
lar way ;*° nor an agreement to build a rail- 
road, or even a house.*”? There are, how- 


26 Piersoll v. Elliot, 6 Pet. 95. 

27 Marble Co. v. Ripley, 10 Wall. 358. 

28 Starneo v. Newsom, 1 Tenn. Ch. 239. 

29 Wheatley v. Westminister Brymbo Coal Co. L. R. 
9 Eq. 538. 

30 Blanchard v. Detroit R. Co. 31 Mich. 48; Atlantic 
R. Co. v. Speer, 32 Geo, 550. 

81 Buck v. Smith, 29 Mich. 166; See’ Fothergill v. 
Rowland, L. R. 17 Eq. 182. where it was held that a 
court of equity cannot restrain a breach of contract 
which it cannot enforce. 

82 Sir W. W. James, L. J. in Powell ete. Coal Co. 
v. Toff Vale. R. Co. L. R. 9. Ch. App. 331; See Post 
Clinton R. Co. 13 Ohio st. 544. 

33 Union Pacific Kk. Co. v. Hall, 91U. S. 343; People 
v. Albany & Vermont R. Co. 24 N. Y. 267. 

34 Blackett v. Bates, L. R. 1 Ch. App. 117. 

35 McCann vy. South Nashville Street R. W. Co. 2 
Tenn. Ch. 773. 

36 Heathcote v. North Stafford R. Co. 20L.J. (N. 
S.) 82; South Wales R. W. Co. v. Wythes, 5 De. G. 
M. L. G. 880; Ross v. Union Pacific R. Co. 1 Woods 
26; Fallon v. Railroad Co., 1 Dill. 121; See Danforth 
v. Philadelphia ete. R. W. Co., 3 Stew. Eq. 12 and 
note; Wilkerson v. Clements, L. R. 8 Ch. App. 96; 
Beck vy. Allison, 56 N. Y. 367; Justice v. Croft, 18 Geo. 
473. 

37 Mustin v. Halley, 61 Mo. 196; Tilmonv. Cannon, 
3 Humph. 637; Erington v. Aynesly, 2 Bro. C. C. 341; 
Lucas v. Commerford, 3 Bro. C. C. 166. Or even to 
repair Rayner _v. Stone, 2 Eden 128; Flint v. Bran- 





ever, two cases** where specific performance 
of covenants to rebuild was decreed; and 
Lord Rosslym stated in one case that specific 
performance to build might be decreed. 

A mandatory injunction is very seldom 
granted upon an interlocutory application, or 
before final decree ;®9 and it is said that such 
an order need not be applied for.*° In one 
case Lord Hardwicke said he never knew of an 
order to pull down any thing made on motion. 
That was a case in which it was sought to re- 
new ascaffold.44 Lord Thurlow refused an 

vinterlocutory order, to compel the defend- 

ant to fillup a ditch unlawfully dug;* and 
so did Lord Eldon, where it was sought to 
compel repair of a canal.“ An author, af- 
ter a careful examination of the cases, has 
said ; ‘‘It seems settled that equity has not 
jurisdiction to compel, on motion, the per- 
formance of any substantive act.’’4+ 

Notwithstanding the cases cited, there are 
many well considered cases in which the 
power to grant relief on an interlocutory ap- 
plication has been affirmed. Such evident- 
ly was Lord Hardwicke’s opinion in an early 
case,* although he afterward changed it.*® 
In a recent case the Vice-chancellor said he 


don 8 Ves. 159; See also Brace v. Wehnert, 25 Beay. 
848; Sanderson v. Cockermvouth, R. W. Co. 11 Beay. 
497; Lytton v. Great Northern R. W. Co.2 K.& J. 
894; Soames v. Edge, John. 669; Norris v. Jackson, 
1J. & H. 319; Taylor v. Partington, 7 De G. M. & G. 
328; Samuda v. Lawford, 4 Giff. 42. 

33 City of London v. Nash. 3 Atk. 512; 1 Ves.Sr. 12; 
Allen v. Harding, 2 Eq. Cor. Abr. 17. 

89 Blackmore v. Glanmorganshire Canal Co., 1M. & 
K. 154; Durell v. Pritchard, L. R. 1 Ch. Ap. 244; 8S. 
Cc. 12Jur. (N. 8S.) 16; Great Western R. W. Co. v. 
Birmingham and Oxford, R. W. Co. 2 Phil. 597; S. 
C. 12 Jur. 106; Shrewsbury R. W. Co. v. Shrewsbury 
& Birmingham R. W. Co. 1 Sm. (N.S.) 410;8. C. 15 
Jur. 548. 

40 Gale v. Abbot, 8 Jur. (N. 8.) 987; See Washing- 
ton University v. Green, 1 Md. Ch.97; Andenried vy. 
Philadelphia etc. R. Co., 68 Pa. St. 370. 

41 Ryder v. Bentham, 7 Ves. Sr. 543. 

42 Anon 1 Ves. Jr. 140. 

43 Lane v. Newdigate, 10 Ves. 192. See American 
cases tothe same effect. McCauley v. Kellogg, 2 
Woods 13; Attorney General v. New Jersey R. Co., 2 
Green Ch. 141; Andenreid v. R. Co. 68 Pa. St. 370; 
Rogers Locomotive & Machine Works vy. Erie R. W. 
Co. 5 Green Ch. 879. This latter case reviews nearly 
all the English cases. 

44 Drewey on Injunctions, p. 260; See Eden on In- 
junctions, 12; 3 Dan. Ch. Prac. 1767. 

4 Worden v. Ellers, M. S. Report, 18 Dec. 1739; 
6 Sergt. Hill’s M. S. 2; 12 id. 76. See Eden p. 199. In 
an old case an order was issued, toshow cause why 
a field should not be put in grass that had been wrong- 
fully ploughed up. Rolls v. Miller, Tothill 144. 

46 Ryder v. Bentham, supra. 
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had never heard of a rule that an order to 
pull down would not be granted on motion ;*’ 
and this statement is confirmed by the appel- 
late court.* 

Mr. Justice Field examined the question 
very elaborately in a recent case, and granted 
the order, although it required the expenditure 
of much labor and money to comply with 
it.*9 ‘The conclusion he arrived at, and which 
is fully supported by the best considered 
cases, was, that a mandatoryinjunction will 
not be granted upon motion, except where 
irreparable injury will result before a final 
decree can be entered; and where such a 
showing is made, the court has ample power 
to do justice between the parties without any 
further delay.°° Such is the rule declared 
by a very able author.*! 


Crawfordsville, Ind. W. W. THornton. 


@ Beadel v. Perry, L. R. 3 Eq. 456. 

4# Durell v. Pritchard, 1 Ch. App. 244; Senior v. 
Paweon, L. R. Eq. 330. 

49The Cole Silver Mining Co. v. The Virginia & 
Gold Hill Water Co. 1 Sawyer 470. 

® See the interlocutory omler in the Southern Ex- 
press Co. v. The Nashville Chattanooga & St. Louis R. 
W. Co. 20 Amer. L. Reg. 590. 

51 Kerr on Injunction pp. 230, 231, 232. See Stan- 
ford v. Lyon, 37 N. J. Eq.— 





ASSIGNMENT OF LIFE INSURANCE 
, POLICIES. 





It is a well settled principle of law that it is 
absolutely necessary to the validity of a con- 
tract of insurance, that the insured should 
have some interest in the subject of the con- 
tract. Such interest may be either absolute 
or contingent, legal or equitable, and is com- 
monly designated as an ‘‘insurable interest.’’1 
Where there is no insurable interest, the con- 
tract is termed a wager, and its enforcement 
in law is prohibited on the ground of public 
policy. While the principle above stated is 
applicable alike to all kinds of insurance, the 
question is perhaps more discussed in cases 
pertaining to life insurance, than in any other. 
‘This is owing in part to the extensive range 
of business embraced by life insurance eon- 
dracts, but more largely to the fact that this 


13 Kent’s Com. sec. 262. 
23 Kent’s Com. sec. 369; Conn. Life Ins. Co. v. Tul- 
lidge, 17 Am. L. Rev. 1020. 





branch has given the opportunity to design- 
ing people, to evade the policy of the law, 
by setting up fraudulent relations, which re- 
lations, if bona fide, the law justifies. The 
recent revelations of the so-called ‘‘Grave- 
yard’’ Insurance companies, have made pub- 
lic the glaring evils of such contracts. The 
annals of crime furnish more than one in- 
stance, where murder was committed in con- 
sequence of such contracts of insurance; the 
holders of the policies having been tempted to 
crime, in order to reap the money depending 
upon the lives of their victims. But aside 
from the strong temptation to commit crime, 
the evils of gambling in hfe policies, where 
there are no insurable interests, are also ap- 
parent, and public policy will not tolerate a 
speculation based upon the life of another, by 
the termination of which the assured has noth- 
ing to lose, and everything to gain.® 

In England the statute of 14 Geo. III. c. 48 
s. 1, provides ‘‘that no insurance shall be 
made on lives, or any other event, wherein 
the person for whose benefit the policy shall 
be made, shall have no interest; that every 
such insurance shall be void;’’ and by s. 3, 
‘*that in all cases where the insured hath in- 
terest in such life or event, no greater sum 
shall be recovered or received from the in- 
surers, than the amount or value of the inter- 
est of the insured in such life, or other event.’’ 
This statute is said, however, to have been 
only declaratory of the common law.* In 
this country, in the different States of the 
Wnion, the same necessity of an interest in 
the life of another prevails as it does in Eng- 
land; wagering contracts being declared un- 
lawful, either by legislation or at common 
law.5 

What constitutes an insurable interest in 
the life of another is a question for the courts 
to determine; whether such an interest exists 
is for the jury to decide. It is clearly settled 
that a creditor has an insurable interest in the 
life of his debtor.6 But he should not be 


8 Brockway v. Mutual Benefit Life Ins. Go., 9 Fed. 
Rep. 249; s. c. 10 Ins. L. J. 763-769; Ruse v. Mutual 
Benefit Life Ins. Co., 23 N. Y. 516. 

4 Ruse v. Mutual Benetit Life Ins. Co., 28 N. Y. 
516. e 

53 Kent’s Com. sec. 36). 

6 Rawls v. Am. Mut. Life Ins. Co., 27 N. Y. 282; 
Dalby v. India and London Life Ins. Co., 15 C. B. R. 
365; Brockway v. Mutual Benefit Life Ins. Co., 9 Fed. 
Rep. 249; Morrell v. Trenton Mutual Life and Fire 
Ins. Co., 10 Cush. 282; American Life and Health Ins. 
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permitted to be insured, or at least recover, 
an amount largely in excess of his claim,’ or 
it would be often used as a cover for evasion 
and fraud. A servant has an insurable inter- 
est in the life of a master, where he has been 
hired for a term in advance.* It seems that 
this right would be reciprocal, as to a master, 
under the same circumstances, the servant be- 
ing a skilled mechanic. The same rea- 
sons justifies a partner in taking out insurance 
upon the life of his co-partner, when he has 
furnished the capital, and the insured the 
skill.1° A relation somewhat similar to that 
of a partnership is, where one furnishes the 
capital and outfit for a mining expedition to 
another, and it is held that the former has an 
insurable interest in the life of the latter. 
Certain relations of blood and affinity have 
also an insurable interest in the lives of each 
other. The insurable interest of a wife in 
the life of her husband, springs out of her 
right to support and maintenance as long as 
he lives.12_ A husband’s interest in the life of 
his wife arises from the enjoyment of her so- 
ciety and the benefits of her assistance.1> A 
woman engaged tobe married has an insura- 
ble interest in the life of her intended, arising 
from the advantages likely to accrue if his 


Co. v. Robertshaw, 26 Pa. St. R. 189; Cortenay v. 
Wright, 2 Giff. 337. 

7 Fox v. Penn. Mutual Life Ins. Co., 4 Big. L. & A. 
Ins. Cases, 458; Morrell v. Trenton Mutual Life and 
Fire Ins. Co., 10 Cush. 282. 

8 Hebdon v. West, 3 Best & Smith, 578. 

9 Miller v. Eagle Life & Health Ins. Co., 2 E. D. 
Smith (N. Y.) 268-292. 

10 Valton v. National Loan Fund Ass. Soc. 20 N. Y., 
82; Conn. Mutual Life Ins. Co. v. Luchs, 17 Cent. L. 
J. 180. 

ll Morrell v. Trenton Mutual Life and Fire Ins. Co., 
10 Cush. 282; Hoyt v. New York Life Ins. Co., 3 
Bosw. 440; Miller v. Eagle Life & Health Ins. Co., 2 
E. D. smith, (N. ¥.) 268; Bevin v. Conn. Mutual Life 
Ins. Co., 28 Conn. 244; Trenton Mutual Life and Fire 
Ins. Co. v. Johnson, 4 Zab. 576; Leonard v. Eagle Life 
& Health Ins. Uo., 4 Liv. U. S. Law Mag. 286. 

12 Gambs v. Cov. Life Ins. Co., 50 Mo. 44; St. John 
v. Am. Mutual Life Ins. Co., 2 Duer, 419; Hutson 
v. Merrifield, 51 Ind. 24; Equitable Life Ins. Soc. v. 
Patterson, 41 Ga. 338; McKee v. Phoenix Ins. Co., 28 
Mo. 383; Holabird v. Atlantic Ins. %o., 2 Duer, 166; 
Baker v. Union Mutual Life Ins. Co., 43 N. Y. 288; 
Reed v. Royal Exchange Ass. Co., Peake Add. (as. 
70. See Stat. New York, April 1, 1849, Vermont, 
1849, New Hampshire, 1850, Conn. Laws, Ch. 32, 
Laws of New Jersey, 1851, Wisconsin, 1851, Rhode 
Island, 1848. 

18 Hebdon v. West, 3 Best & Smith, 579, per Wight- 
man, J.; Blisson Ins., 16; Charter Oak Life Ins. Co. 
v. Brant, 47 Mo. 419. Contra. 
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promise is fulfilled.1* This seems to be car- 
tying the principle of the law too far, as it 
might readily be made a cloak to cover what 
the policy of the law declares to be a fraud. 
A father has an insurable interest in the life 
of ason,!* but in England the opposite doc- 
trine is maintained.1 A mother has such an 
interest in the life of her son, as would sus- 
tain a policy taken out by her upon his life. *7 
It seems that a child has no insurable interest 
in the life of the parent, because of its rela- 
tion,!® notwithstanding a dicta found in a re~ 
cent opinion,!® in which the learned judge 
says ‘‘that a parent has an insurable interest 
in the life of the child, and a child in the life 
of a parent.’’ A brother has no such inter- 
est in the life of a brother by reason of his 
relation,“° nor an uncle in the life of his 
nephew.*1 A sister has an insurable interest, 
in the life of her brother, where she is de- 
pendent upon him for support,” and it has 
been decided, that even without the element 
of dependence for support, she has such an 
interest.?%, 

There is no doubt but that every man has 
the legal right to insure his own life, to any 
amount payable to his personal representa- 
tives, in the absence of direction to pay it to 
some one else,** even though the beneficiary 
has no insurable interest in his life.2° Where 
the beneficiary is the real party paying the 


“Chisholm v. National Cap. Life Ins. Co., 52 Mo. 
13 


15 Loomis v. Eagle Life & Health Ins. Co., 6 Gray, 
396; Mitchell v. Union Life Ins. Co., 45 Me. 104; Wil- 
liams v. Washington Life Ins. Co., 31 Iowa, 5413; 
Hoyt v. N. Y. Mutual Life Ins. Co., 3 Bosw. 440. 

16 Halford v. Kymer, 10 Barn. & Cres. 724. 

17 Reef v. Union Life Ins. Co., 17 Ins. Chron. 13. 

18 Guardian Mutual Life Ins. Co. v. Hogan, 80 IIll- 


19 Warnock v. Davis, 104 U. S. 775. See Reserve 
Life Ins. Co. v. Kane, 81 Pa. St. 154. 

20 Lewis v. Phoenix Mutual Life Ins. Co., 39 Conn~ 
100. 

«1 Mowry v. Home Life Ins. Co., 9 R. I. 346; Single- 
ton v. St. Louis Mutual Life Ins. Co., 65 Mo. 63. 

22 Lord v. Dale, 12 Mass. 115. 

2 Atna Life Ins. Co. v. France, 94 U. S. 561. 

24 Am. Life and Health Ins. Cov. Robertshaw, 26 
Pa. St. R. 189. 

25 Langdon v. Union Mutual Life Ins. Co., 12 Ins- 
L. J. 548; Campbell v. New England Mut. Life Ins.. 
Co. 98 Mass. 381; Provident Life Ins. Co. v. Baum, 2? 
In’. 236; Lemon v. Phenix Mut. Life Ins. Co. 38 
Conn. 294, 302; Guardian Mutual Life Ins. Co. 
v. Hogan, 80 Ill. 35; Am. L. & H. Ins. Co. v. Robert- 
shaw, 26 Pa. St. R. 189. Fairchild v. N. E. Mutuabd 
Life Ass. 51 Vt. 624. Olmsted v. Keyes, ll Ins. Law 
J. 55; 8. C. 85-N. Y. 593. 
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premiums, although through the medium of 
the subject of insurance, the contract is re- 
garded as a wagering one, and can not be 
enforced.?® But the question which confronts 
us now, and which seems to be involved in 
considerable conflict of opinion, is whether 
one, who holds a policy of insurance upon 
his own life, can make a valid assignment 
thereof to another, who has no insurable in- 
terest in his life. 

One of the leading cases, holding the affirm- 
ative of this question, is St. John v. Ameri- 
ean Mutual Life Ins. Co.?’ decided in 1855. 
The plaintiff was assignee of two policies of 
insurance, upon the life of one Charles Noyes, 
for $2000 each, the consideration of the as- 
signment being $300. The company contest- 
ed the payment of the policy,.on the ground 
that the plaintiff had no insurable interest, 
and therefore the assignment was void. Ver- 
dict was in favor of plaintiff. The cause 
being removed to the Court of Appeals it was 
affirmed, Crippen J. delivering the opinion.— 
**T do not,’’ says he ‘‘believe with the coun- 
sel of the defendant, that the assignee must 
have an insurable interest in the life of the 
assured, in order to entitle him to recover the 
amount of the insurance. If the policies 
were valid in their inception, the assignment 
of them to the plaintiff, did not change the 
liability of the company.’’ All the subsequent 
authorities in New York are in line with this 
case.25 Holding the same view, we find Fair- 
child v. North Eastern Mutual Life Ass. ,?9 
decided in 1879. 

The Supreme Courtof RhodelIsland®° in 
discussing this question recently, say: ‘We 
think the assignment valid. A life policy is 
a chose in action, a species of property, 
which the holder may have perfectly good 
and innocent reason for wishing to dispose 
of. He should be allowed to doso, unless 
the law clearly forbidsit. It is said that such 
an assignment, if permitted, may be used to 
circumvent the law. That is true if insurance 


26 Wainwright v. Bland, 1 Mees. & W. 32; Shilling v. 
Accidental Death Ins. Co. 2 Big. L. & A. Cas. 428. 
2713 N. Y. 31. 
28 Vulton v. National Fund Life Ass. Co. 20 N. Y. 
32; Reese v. Mutual Benefit Life Ins. Co. 238N. Y. 
16; Olmsted v. Keyes, 85 N. Y. 593; Ashley v. Ashley, 
3 Simmons 149, was said by the learned judge to be 
exactly in point. 
2951 Vermont 625. 
20 Clark v. Allen, 11 R. I. 439, 





without interest is unlawful, but it does not 
follow that such assignment is not to be per- 
mitted at all, because if permitted it may be 
abused. Let the abuse, not the bona fide use 
be condemned and defeated. * * * * 
We therefore decide, that whatever the law 
of this state may bein regard to procuring 
insurance upon the life of another, without 
any interest in the life insured, it does not 
forbid the sale and assignment of a valid policy 
which is already in existence, to an assignee 
without interest in the life insured, when the 
assignment is permitted, or not prohibited by 
the policy, and is made, not as a contrivance 
to circumvent the law, but as an honest and 
bona fide business transaction.’’ 

On the other hand we find that the Courts 
of Massachusetts,*4 Indiana,*4 Kansas,** Ken- 
tucky,** Pennsylvania, and the United 
States Supreme Court,®* holds that an assign- 
ment of a life policy to one having no insur- 
able interest is invalid. 

In Massachusetts, the following extract 
from an opinion*®’ gives the view entertained 
by the courts of that Statc. ‘‘It is contrary 
to the general policy of the law respecting 
insurance in that it may lead to gambling, or 
speculating contracts, upon the chances of 
human life. The general rule, recognized by 
the Courts, has been that no one can have 
insurance upon the life of another, unless he 
hasan interest in the continuance of that 
life.’’ 

In the United States Supreme Court, ina 
recent case,** this question is discussed at 
length, and all the authorities, both pro and 
con, are reviewed. The court say: ‘If 
there be any sound reason for holding a pol- 
icy invalid, when taken out by a party who 
has no interest in the life of the assured, it is 
difficult to see why that reason is not as co- 
gent and operative against a party taking an 
assignment of a policy, upon the life of a 


31 Stevens v. Warren, 101 Mass. 566. 

82 Franklin Life Ins. Co. v. Hazzard, 41 Ind. 116; 
Franklin Life Ins. Co. v. Sefton, 53 Ind. 380; Franklin 
Life Ins. Co. v. Cone, Ins. Law J. Feb. 1877.’ 

33 Mo. Valley Life Ins. Co. v. Sturgis, Ins. L. J. 
May 1877. 

% Basye v. Adams, 16 Rep. 489, 8. C. Ky. L. Rep. 
vol. 5, 91. 

35 Gilbert v. Moose’s admr., 18 W. N. C. 489, 

386 Cammack v, Lewis, 15 Wall 643; Warnock v. 
Davis, 104 U. 8. 775. 

37 Stevens v. Warren, 101 Mass. 566. 

38 Warnock v. Davis, 104 U. S. 775. 
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person, in which he has no interest. The 
same ground which invalidates the one 
should invalidate the other, so far at least, as 
to restrict the right of the assignee to the 
sums actually advanced by him. Inthe con- 
flict of decisions on this subject, we are free 
to follow those which seem. more fully in ac- 
cord with the general policy of the law 
against speculative contracts upon human 
life.’’ 

A glance at the cases, holding that such as- 
signments are valid, shows that the suits were 
between the assignees and the Insurance Com- 
panies and the defendants ‘resisted payment 
for the sole reason that the plaintiffs had no 
insurable interest; while the majority of the 
cases, holding the opposite view, are those 


where the issue was between the assignees, and | 


the representatives of the subject of insurance. 
The distinction may enable us to partially ac- 
count for the conflict of opinions,as it is easy to 
perceive how judges may refuse to declare a 
doctrine to be law, which could exempt the 
insurance companies from the liability upon 
their contracts. Whatever motives may in- 
fluence the opinions of judges, it seems too 
plain for argument that if insurance on the 
life of a person in which the insured has no 
‘insurable interest, is against public policy, 
an assignment of the policy to a like person 
is also invalid. The same reason will apply 
to one that applies to the other. 
Lancaster, Pa. W. T. Brown. 








CONSTITUTIONAL LAW — COPYRIGHT — 
PHOTOGRAPHS—ORIGINALITY--NOTICE. 





BURROW-GILE3 LITHOGRAPHIC CoO. 
v. SARONY. 





United States Supreme Court, March 17, 1884. 


1. The words ‘‘Copyright, 1882, by N. Sarony,’’ 
appearing upon each copy of a photograph, are suffi- 
cient notice fo the public of the existence ofthe copy- 
right. 


2. Congress can authorize copyright of photographs 
80 far as they embody original inteliectual conceptions 
ofthe author. Article 1, § 8 of the constitution, em- 
powering Congress to secure ‘‘to authors and inven- 
tors the exclusive right to their respective writings, 
and discoveries, ’’ is broad enough to justify copyright 
of photographs. 


8. Where a photographer so contrives the pose, cos- 
tume, and expression of his subject as to produce an 





original and graceful effect, the picture is entitled to 
the benefit of the act providing for copyright of pho- 
tographs. 


In error to the Circuit Court of the United 
States for the Southern District of New York. 

David Calman, for plaintiff in error; Augustus 
T. Gurlitz, for defendant in error. 

MILLER, J., delivered the opinion of the 
court: 

This is a writ of error to the eircuit court for the 
southern district of New York. Plaintiffis a litho- 
grapher, and defendant a photographer, with 
large business in those lines in the city of New 
York. The suit was commenced by an action at 
law in which Sarony was plaintiff and the litho- 
graphic company was defendant, the plaintiff 
charging the defendant with violating his copy- 
right in regard to a photograph, the title of which 
is ““Oscar Wilde, No. 18.” A jury being waived, 
the court made a finding ef facts on which a judg- 
ment ia favor of the plaintiff was rendered for the 
sum of $600 for the plates and 85,000 copies sold 
and exposed to sale, and $10 for copies found in 
his possession, as penalties under section 4965 of 
the Revised Statutes. Among the finding of facts 
made by the court the following presents the 
principal question raised by the assignment of 
errors in the case: 

**(3.) That the plaintiff, about the month of 
January. 1882, under an agreement with Oscar 
Wilde, became and was the author, inventor, de- 
signer, and proprietor of the photograph in suit, 
the title of which is ‘Oscar Wilde, No. 18,’ being 
the number used to designate this particular pho- 
tograph and of the negative thereof; that the 
same is a useful, new, harmonious, characteristic, 
and graceful picture, and that said plaintiff made 
the same at his place of business in said city of 
New York, and within the United States, entirely 
from his own original mental conception, to which 
he gave visible form, by posing the said Oscar 
Wilde in front of the camera, selecting and arrang - 
ing’ the costume, draperies, and other various 
accessories in said photograph, arranging the sub- 
ject so as to present graceful outlines, arranging 
and disposing the light and shade, suggesting and 
evoking the desired expression, and from such 
disposition, arrangement, or representation, made 
entirely by the plaintiff, he produced the picture 
in suit, Exhibit A, April 14, 1882, and that the 
terms ‘author,* ‘inventor,’ and ‘designer,’ as used 
in the art of photography and in the complaint, 
mean the person who so produced the photo- 
graph.” 

Other findings leave no doubt that plaintiff had 
taken all the steps required by the act of Congress 
to obtain copyright of this photograph, and sec- 
tion 4952 names photographs, among other things, 
for which the author, inventor, or designer may 
obtain copyright, which is to secare him the sole 
privilege of reprinting, publishing, copying and 
vending the same. That defendant is liable, un- 
der that section and section 4965, there can be no 
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question if those sections are valid as they relate 
to photographs. 

Accordingly, the two assignments of error in 

this court by plaintiff in error are: (1) That the 
court below decided that Congress had and has 
the constitutional right to protect photographs 
and negatives thereof by copyright. The second 
assignment related to the sufficiency of the words 
“Copyright, 1882, by N; Sarony,”’ in the photo- 
graphs, as a notice of the copyright of Napoleon 
Sarony, under the act of Congress on that sub- 
ject. 
, With regard to this latter question it is enough 
to say that the object of the statute is to give 
notice ofjthe copyright to the public by placing 
upon each copy, in some visible shape, the name 
of the author, the existence of the claim of exclu- 
sive right, and the date at which this right was 
obtained. This notice is sufficiently given by the 
words “Copyright, 1882, by N. Sarony,”’ found on 
each copy of the photograph. It clearly shows 
that a copyright is asserted, the date ef which is 
1882, and if the name Sarony alone was used, it 
would be a sufficient designation of the author 
until it is shown that there is some other Sarony. 
When, in addition to this, the initial letter of the 
Christian name Napoleon is also given, the notice 
is complete. 

The constitutional question is not free from 
difficulty. The eighth section of the first article 
of the constitution is the great repository of the 
powers ofjCongress, and by the eighth clause of 
that section Congress is authorized ‘‘to promote 
the progress of science and useful arts, by secur- 
ing, for limited times to authors and inventors 
the exclusive right to their respective writings and 
discoveries.’’ ‘The argument here is that a pho- 
tograph is not a writing nor the production of an 
author. Under the acts of Congress designed to 
give effect to this section, the persons who are to 
be benefited are divided into two classes—authors 
and inventors. The monopoly which is granted to 
the former is called a copyright: that given to the 
latter, letters patent, or, in the familiar language 
of the present day, patent-right. We have then 
copy-right and patent-right, and it is the first of 
these under,which plaintiff asserts a claim for re- 
lief. It is insisted, in argument, that a photo- 
graph being a reproduction, on paper, of the 
exact features of some natural object, or of some 
person, is not a writing of which the producer is 
the author. Section 4952 of the: Revised Statutes 
places photographs in the same class as things 
which may be copyrighted with *‘books, maps, 
charts, dramatic or musical compositions, en- 
gravings, cuts, prints, paintings, drawings, stat- 
utes, statuary, and models or designs intended te 
be perfected as works of the fine arts.’”’ ‘‘Accord- 
ing to the practice of legislation in England and 
America, (says Judge BOUVIER, 2 Law Dict. 363,) 
the copyright is confined te the exclusive right 
secured to the author or proprietor of a writing or 
drawing which may be multiplied by the arts of 
printing in any of its branches.” 





The first Congress of the United States, sitting 
immediately after the formation of the constitu- 
tion, enacted that the ‘‘author or authors of any 
map, chart, book, or books, being a citizen or res- 
ident of the United States, shall have the sole 
right and liberty of printing, reprinting, publish- 
ing, and vending the same for the period of four- 
teen years from the recording of the title thereof 
in the clerk’s office as afterwards directed.’ 1 St. 
p. 124, § 1. This statute not only makes maps and 
charts subjects of copyright, but mentions them 
before books in the order of designation. The 
second section of an act to amend this act, ap- 
proved April 29, 1802, (2 St. 171.) enacts that 
from the first day of January thereafter, he who 
shall invent and design, engrave, etch, or work, 
or from his own works shall cause to be designed 
and engraved, etched, or worked, any historical 
or other print or prints, shall have the same ex- 
clusive right for the term of fourteen years from 
recording the title thereof as prescribed by law. 

By the first section of the act of February 3, 
1831, (4 St. 436,) entitled ‘‘an act to amend the 
several acts respecting copyright, musical com- 
positions, and cuts, in connection with prints and 
engravings,’’ are added, and the period of protec- 
tion is extended to twenty-eight years. The cap- 
tion or title of this act uses the word ‘‘copyright”’ 
for the first time in the legislation of Congress. 

The construction placed upon the constitution 
by the first act of 1790 and the act of 1802, by the 
men who were contemporary with its formation, 
many of whom were members of the convention 
which framed it, is of itself entitled to very great 
weight, and when it is remembered that the rights 
thus established have not been disputed during a 
period of nearly a century, it is almost conclusive. 
Unless, therefore, photographs can be distin- 
guished in the classification of this point from the 
maps, charts, designs, engravings, etchings, cuts, 
and other prints, it is difficult to see why Congress 
can not make them the subject of copyright as 
well as the others. These statutes certainly 
answer the objection that books only, or writings, 
in the limited sense of a book and its author, are 
within the constitutional provisions. Both these 
words are susceptible of a more enlarged defini- 
tion than this. An author in that sense is ‘he to 
whom anything owes its origin; eriginator; 
maker; one who completes a work of science or 
literature.”’ Worcester. So, also, no one would 
now claim that the word ‘‘writing’’ in this clause 
of the constitution , though the only word used as 
to subjects in regard to which authors are to be 
secured, is limited to the actual script of the 
author, and excludes books and all other printed 
matter. By writings in that clause is meant the 
literary productions of those authors, and Congress 
very properly has declared these to include all 
forms of writing, printing, engravings, etchings, 
etc., by which the ideas in the mind of the author 
are given visible expression. The only reason why 
photographs were not included in the extended 
list in the act of 1802 is, prebably, that they did 
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not exist, as photography, as an art, was then un- 
known, and the scientific principle on which it 
rests, and the chemicals and machinery by which 
it is operated, have all been discovered long since 
that statute was enacted. Nor is it supposed that 
the framers of the constitution did not understand 
the nature of copyright and the objects to which 
it was commonly applied, for copyright, as the 
exclusive right of a man to the production of his 
own genius or intellect, existed in England at that 
time, and the contest in the English court, finally 
decided, by a very close vote in the House of Lords 
whether the statute of 8 Anne, c. 19, which au- 
thorized copyright for a limited time, was a re- 
straint to that extent on the common law or not, 
was then recent. It had attracted much attention, 
as the judgment of the King’s Bench, delivered by 
Lord MANSFIELD, holding it was not such a re- 
straint, in Millar'v. Taylor, 4 Burr. 2303, decided 
in 1769, was overruled on appeal in the House of 
Lords in 1774. Id. 2408. In this and other cases 
the whole question of the exclusive right,to literary 
and intellectual productions had been freely dis- 
cussed. 

We entertain no doubt that the constitution is 
broad enough to cover an act authorizing copy- 
right of photographs, so far as they are represen- 
tatives of original intellectual conceptions of the 
author. 

But it is said that an engraving, a painting, a 
print, does embody the intellectual conception of 
its author, in which there is novelty, invention, 
originality, and therefore comes within the pur- 
pose of the constitution in securing its exclusive 
‘use or sale to its author, while a photograph is the 
mere mechanical reproduction of the physical 
features or outlines of some object, animate or 
inanimate, and involves no originality of thought 
or any novelty in the intellectual operation con- 
nected with its visible reproduction in shape of 
a picture. That while the effect of light on the 
prepared plate may have been a discovery in the 
production of these pictures, and patents could 
properly be obtained for the combination of the 
chemicals, for their application to the paper or 
other surface, for all the machinery by which the 
light reflected from the object was thrown on the 
prepared plate, and for all the improvements in 
this machinery, and in the materials, the remain- 
der of the process is merely mechanical, with no 
place for novelty, invention, or originality. It is 
simply the manual operation, by the use of these 
instruments and preparations, of transferring to 
the plate the visible representation of some exist- 
ing object, the accuracy of this representation 
being its highest merit. This may be true in re- 
gard to the ordinary production of a photograph, 
and that in such case a copyright is no protection. 
On the question as thus stated we decide nothing. 

In regard, however, to the kindred subject of 
patents for invention, they can not, by law, be 
issued to the inventor until the novelty, the utility 
and the actual discovery or invention by the 
claimant have been established by proof before 





the commissioner of patents; and when he has 
secured such a patent, and undertakes to obtain 
redress for a violation of his right in a court of 
law, the question of invention, of novelty, of orig- 
inality, is always open to examination. Our copy- 
right system has no such provision for previous 
examination by a proper tribunal as to the origi- 
nality of the book, map, or other matter offered 
for copyright. A deposit of two copies of the 
article or work with the librarian of congress, with 
the name of the author and its title page, is all 
that is necessary to secure a copyright. It is, 
therefore, much more important that when the 
supposed author sues for a violation of his copy- 
right, the existence of those facts of originality, 
of intellectual production, of thought and con- 
ception on the part of the author should be proved 
than in the case of a patent-right. In the case 
before us we think this has been done. 

The third finding of facts says, in regard to the 
photograph in question that itis a ‘“‘useful, new, 
harmonious, characteristic, and graceful picture, 
and that plaintiff madethe same * * * entirelv 
from his own original mental conception, to which 
he gave visible form, by posing the said Oscar 
Wilde in front of the camera, selecting and ar- 
ranging the costume, draperies, and other various 
accessories in said photograph, arranging the sub- 
ject so as to present graceful outlines, arranging 
and disposing the light and shade, suggesting and 
evoking the desired expression, and from such 
disposition, arrangement, or representation, made 
entirely by plaintiff, he produced the picture in 
suit.’? These findings, we think, show this pheto- 
graph to be an original work of art, the product 
of plaintiff's intellectual invention, of which 
plaintiff is the author‘ and of a class of inventions 
for which the constitution intended that Congress 
should secure to him the exclusive right to use, 
publish, and sell, as it has done by section 4952 of 
the Revised Statutes. 

The question here presented is one of first im- 
pression under our constitution, but an instruc- 
tive case of the same class is that of Nottage v. 
Jackson, 11 Q. B. Div. 627, decided in that court 
on appeal, August, 1883. The first section of the 
act of 25 and 26 Vict. c. 68, authorizes the author 
of a photograph, upon making registry of it under 
the copyright act of 1882, to have a monopely of 
its reproduction and multiplication during the life 
of theauthor. The plaintiffs in that case described 
themselves as the authors of the photograph which 
was pirated in the registration of it. It appeared 
that they had arranged with the captain of the 
Australian cricketers to take a photograph of the 
whole team in a grevup, and they sent one of the 
artists in their employ from Londen to some 
country town to doit. The question in the case 
was whether the plaintiffs, who owned the estab- 
lishment in London, where the photographs were 
made from the negative, and were sold, and who 
had the negative taken by one of their men, were 
the authors, or the man who, for their benefit, took 
the negative. It was held that the latter was the 
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author, and the action failed, because plaintiffs 
had described themselves as authors. BRETT, M. 
R., said, in regard to who was the author: ‘the 
nearest I can come to is that it is the person who 
effectively is as near as he can be the cause of the 
picture which is produced ; that is, the person who 
has superintended the arrangement, who has 
actually formed the picture by putting the persons 
in position, and arranging the place where the 
people are to be. The man who is to be the effec- 
tive cause of that.’? Lord Justice CoTTON said: ‘‘in 
my opinign, author involves originating, making, 
producing, as the inventive or master mind, the 
thing which is to be protected, whether it be a 
drawing or a painting, or a photograph;” and 
Lord Justice BOWEN says that photography is to 
be treated for the purposes of the act as an art, and 
the author is the man who really represents, cre- 
ates or gives effect to the idea, fancy, or imagina- 
tion. The appeal of plaintiffs from the original 
judgment against them was accordingly dismissed. 

Those views of the nature of authorship and of 
originality, intellectual creation, and right to pro- 
tection, confirm what we have already said. 

Tae judgment of the circuit court is accordingly 
affirmed. 





COMMON CARRIER—LIABILITY FOR BAG- 
GAGE LOST BY PASSENGER—DUTY OF 
CARRIKR. 





HENDERSON v. LOUISVILLE ETC. R.‘CO. 





United States Circuit Court, Z. D. Louisiana, April 
9, 1884. 


A railroad company is not responsible for the loss 
of a parcel of valuables carried in the hand of a pas- 
senger, falling out of an open window without any 
fault of the servants of the company, although upon 
notice and demand they refused to stop the train to 
permit the recovery of the lost articles until it name 
at the next usual and advertised station. 


O. B. Sansum & EF. Sinbourin for plaintiff; 
Bayne & Denegre for defendant. 

BILiines, J., delivered the opinion of the 
eurt: 

The petition sets forth tha: the plaintiff was a 
passenger upon the defendant’s road, in one of 
its coaches forming a part of one of its regu- 
lar trains, which was run by a conductor by 
it appointed, from the town of Pass Christian to 
the city of New Orleans,and lawfully had with 
her a‘‘certain leathern bag,’’ which contained 
money, diamonds and jewelry, in all to the value 
of $9875, carrying said bag in her hand; that 
while the plaintiff was closing a window of the 
car in which she was riding, to stop a fierce cur- 
rent of air which came in upon her, ‘said leath- 
ern bag and its contents, by some cause unknown 
to the plaintiff, accidently fell from her hand 





through said open window and upon defendant’s 
road ;”’ that thereupon the plaintiff communicated 
to the said conductor of the defendant’s the loss 
of said bag and the value of its contents, and re- 
quested him to stop said train that she might re- 
cover the same, which he refused to do but car- 
ried the plaintiff on for a distance of three miles 
to Bay St. Louis, from which place she dispatched 
a trusty person back to the place where said bag 
and its contents were dropped, but before said 
person could arrive at said place the said bag had 
been stolen and carried away, whereby the plaint- 
iff lost the value of said contents, for which the 
plaintiff prays judgment. 

The question of law presented is, was the de- 
fendant, who was a common carrier of goods and 
persons, to-wit, a railroad company, responsible 
for the loss of a parcel of valuables carried in the 
hand of a passenger falling out of an open win- 
dow without any fault of the carrier, for the rea- 
son that upon notice and demand it did not stop a 
train to recover the parcel until the train arrived 
at one of the ef the usual and advertised sta- 
tions. 

The propositions of law which the plaintiff 
must maintainin order to allow an affirmative 
answer to this question are two. 1. That the 
plaintiff had a right to take into the car with her 
the bag and its contents, aud to carry the same in 
her hand or in some other way under her person- 
al supervision and in her personal custody; and 
2. That the defendants entered into some further 
contract with reference to the carriage and safety 
of the same which involved liability in case of 
loss or separation without fault on defendant’s 
part, from the plaintiff's possession. The first 
proposition is correct; the second can not be 
maintained. The plaintiff, considering the well- 
known habits and requirements of passengers in 
the United States at this day had an undoubted 
right to take with her her jewelry and money in 
her journey from her summer to her winter resi- 
dence. They werein bulk and character such 
that they could be taken into the car without any 
inconvenience either to the defendants or the 
other passengers. Indeed, they were of such bulk 
and character as to altogether escape observation. 
But this was simply a permission; there was no 
obligation, except as connected with the carrying 
of the plaintiff. If the loss had arisen in conse- 
quence of the defendant’s failure, diligently and 
with proper skill to carry the plaintiff, a different 
question would have arisen. For in that case there 
would have have been a violation of a contract 
and the sole inquiry would have been as to wheth- 
er the loss of the valuables carried in the hand 
could have been grounds for the recovery of dam- 
age. But the case shows that the plaintiff was in 
all things, so far as related io herself, diligently 
and with proper skill, transported from the point 
to the point mentioned in her passage. There re- 
mains, then, the question whether the defendants 
assume any responsibility with reference to the 
valuables other than that the plaintiff herself 
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should be carried, and that the valuables should 
not be interfered with by any act or fault of theirs. 
This contract was completely performed. Not- 
withstanding this performance the plaintiff, 
through her power of locomotion and not at all 
through any fault or act of defendant, found her- 
self separated from her valuables, and the force 
of plaintiff’s argument was that the defendant was 
under obligation to stop the train to enable her to 
recover them. There was no contract to do any- 
thing at all toward recovery, unless there had 
been some violation of the understanding to 
carry, and there had been none. It is as 
if the plaintiff had, by a theft or other 
casualty, preceding her journey been sepa- 
rated from these same valuables, and recog- 
nizing them lying on the defendant’s road, 
insisted that the conductor should stop the train 
in order to allow her to regain them. The appeal 
was to a party who was under no legal obligation 
to aid in the recapture, and stood upon grounds of 
kindness and Christain charity to be decided by 
the person appealed to by reference to moral and 
not legal considerations, and if refused caused 
damnum absque injuria. 

In all the actions against the common carrier 
for nonfeasance, whether the action is in assumpsit 
or on the case, the gist of the action is the neglect 
to perform a duty which is created and measured 
by the contract. Beyond or outside of the con- 
tract the carrieris under no greater obligation 
to the shipper of passengers than 1s the rest of the 
community. The doctrine, ‘Sic utere tuo ut alien- 
um non ledas,’’ can never have the effect to trans- 
‘fer from one contracting party to another a risk 
of injury or loss which had by the plain words or 
unmistakable implication of the contract itself 
been lodged. In such a case the party who had 
assumed the responsibility must bear the damage 
or loss. Here the bag and its contents, so far as 
they depended upon its custody and location 
within the car, were by the contract of passage to 
be retained in the care of the plsintiff, and any 
disposition of them by her which turned out to be 
unwise or simply unfortunate and resulted in loss, 
concerned the plaintiff alone. So far as relates to 
the effect of those circumstances set forth in the 
petition, the continuance of plaintiff’s possession 
of the bag and its contents, and their restoration 
to her possession after it had been interrupted, 
were matters which the plaintiff herself under- 
took to care for to the exclusion of responsibility 
on the part of defendant. In this respect the de- 
fendant violated no obligation, for none ex- 
isted. 

The exception must be maintained and the pe- 
tition dismissed. 


NoTeE.—It is clear that for the loss of the articles, 
throwing the other facts out of the case entirely, the 
company was not responsible. The common law lia- 
bility of a common carrier, i. ¢. as insurer was pred- 
icated upon the custody of the goods, and the dangers 
ofa contrary rule. As was said in the case of E. India 
Co. v. Pullen, Strange, 690 ‘‘it is obvious at least 





with respect to articles which are not sent in the usual 
luggage van, and of which the entire control is not 
given to the carrier, but which are placed in the ear- 
riage in which the passenger travels, so that he, and 
not the company’s servants, has de facto the entire 
control whilst the carriage is moving; the amount of 
care and diligence reasonably necessary for their safe 
conveyance is, in fact, considerably modified by the 
circumstance of their being during that part of the 
journey in which the passenger might, under ordinary 
circumstances, be expected to be in the gcarriage in- 
tended by both parties to be under his personal inspec- 
tion and care. * * * There is great force in the 
argument that where articles are placed with the as- 
sent of the passenger in the same carriage with him, 
and so in fact remain in his own control and posses- 
sion, the wide liability of the common carrier which 
is founded on the bailment of the goods to him, and 
his being entrusted with the entire possession, should 
not attach, because the reasons which are the founda- 
tion of the liability do not exist. In such cases, the 
obligation to take reasonable care, seems naturally to 
arise, so that where loss occurred, it would fall on the 
company only in the case of negligence in some part of 
the duty which pertained to them.’’ See Bergheim 
v. Great Eastern R.Co., 6 Cent. L. J., 222, 8. C.; 17 
Am. L. Reg. 779; 3 C. B. Div. 221; Glover v. London, 
ete. Co., L. R., 3Q. B. 25. But for limitation of the 
broad doctrine thus announced, see Le Contem v. 
London, etc. Co., L. R., 1Q. B. 54; s. c, 35 L. J. 
(Q. B.) 40; 12 Jur. (N. 8S.) 266; 14 W. R. 80; 13 L. T. 
(N. 8.) 325. That case limits the doctrine of East India 
Co. v. Pullen, in this: that it must clearly appear that 
the passenger contemplated an assumption of the 
charge of his baggage, animo custodiendi, and not 
merely a desire to avail himself of personal conven- 
iences which he carries in it. See Gleason v. Goodrich 
Transp. Co., 32 Wis. 85; American Steamship Co. v. 
Bryan, 83 Pa. St. 446; Kinsly v. Lake Shore R. Co., 
19 Alb. L. J. 118; Hannibal, ete. R. Co. v. Swift, 12 
Wall. 262. See Thompson on Carriers of Passengers, 
p. 515, 516, 517, 518, where numerous cases are cited. 
The articles lost by the plaintiff in the principal case 
were seemingly not baggage. The company did not 
bargain to do anything but to carry him and his per- 
sonal baggage to the place of destination. Such an 
event as happened to the plaintiff was never contem- 
plated by the carrier. The effect of a contrary doctrine 
would be ridiculous. The amount of the loss would 
not affect the question. The train would be obliged to 
stop to recover a thing of trifling value with the same 
rapidity as for something of great value. If the train 
was a very rapid one, the loss by one passenger would 
compel the train to go back any distance resulting in 
delay to all the passengers who in no way were re- 
sponsible for the occurrence, and thus the misfortune 
of one would beeome a nuisance to everyoneelse. The 
claim of the plaintiff may seem plausible at first im- 
pression, but viewed calmly from an indifferent 
standpoint,it requires very little argument to demolish 
it. [Ep. CENT. L. J.] ‘ 





ATTORNEY AND CLIENT — CONTINGENT 
FEES—EVIDENCE. 





PERRY v. DICKEN. 





Supreme Court of Pennsylvania, February 4, 1884. 


1. A contract between an attorney-at-law and a client 
for a contingent fee is a valid and binding contract. 
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2. The validity of such a contract is not interfered 
with by reason of the fact that the attorney is also a 
material witness in the case, where it does not appear 
that the fee was atall intended as a reward for the 
attorney’s services as a witness. 


Error to the Court of Common Pleas No. 3, of 
Philadelphia County. 

Assumpsit, by J. Charles Dicken against Emma 
M. Perry, to*recover compensation as per contract 
for legal services. Pleas, non assumpsit, set off, 
payment with leave, etc. 

The plaintiff below was the most important 
witness for the defendant below in a suit brought 
by the latter to have an absolute deed declared a 
mortgage. Sheengaged him to appear as coun- 
sel in the suit agreeing to pay hima contingent 
fee of $5000. He was not to appear as attorney 
of record but merely to assist other counsel. The 
latter was successful in her suit, and this suit is 
brought to recover said fee of $5000. The defend- 
ant objected that the contract for a contingent fee 
is illegal, also that he being an important witness 
could not become counsel which objections were 
not sustained. 

CLARK, J., delivered the opinion of the court. 

This action of assumpsit was brought by J. 
Charles Dicken, Esq., in part to recover from 
Emma M. Perry his fees for professional services, 
rendered in an action of ejectment brought by her 
against Hugh Perry, and tried in the year 1874, in 
the District Court of Allegheny County. The ques- 
tion involved in the ejectment was, whether or 
not a certain deed made in the year 1863, by John 
F. Perry (father of Emma M. Perry), now deceas- 
ed, to Hugh Perry, for valuable real property on 
Du Quesne Way in the city of Pittsburgh, was in- 
tended by the parties thereto simply as a securiiy 
for money, and, therefore, a mortgage, or whether 
it was what it purported to be, an absolute deed 
for the premises therein described. The claim of 
the plaintiff here, so far as it is for professional 
services, is founded upon an alleged express 
agreement for a fee of $5000, contingent upon the 
success of his client in recovering the disputed 
property. 

That an attorney may agree with his client to 
render services fora contingent fee, is now well 
settled in Pennsylvania; the learned counsel who 
argued the cause concedes that the decisions of 
this Court recognize the right of the members of 
the profession so to contract. Miles v. O’Hara 1 
S. & R. 32, Boulden v. Hebel, 17S. & R.'312, 
Strohecker v. Hoffman, 7 Harris, 227, Dickerson 
v. Pyle, 4 Phila. 257, and Chester Co. v. Barber, 
1 Out. 463, are all to this effect. 

It is doubtless true that such a practice may 
sometimes lead to speculative litigation or result 
in oppression from an unconscionable bargain; 
and, so far as its tendency is to the perpetration 
of these abuses, it does not tend to promote the 
highest standard of professional ethics. Yet it is 
certainly true, as stated by Judge Lewis in his 
Abridgment of the Criminal Law, that ‘Many of 





the most eminent and upright gentlemen of the 
bar have felt no repugnance to this method of 
compensation ; it has been practiced without the 
slightest censure by gentlemen who have risen 
to the highest legislative and judicial stations in 
the Commonwealth, and who have been distin- 
guished ornaments of the profession.”’ 

As those who have rights but no means to pur- 
sue them are obliged to resort to this means of 
procuring legal redress, it becomes the duty of 
the Courts, as we have already held, to see that 
no improper advantage is taken either of the ig- 
norance or necessities of those who enter into 
such contracts. 

If, then, the agreement between Emma M. 
Perry and J. Charles Dicken, was for his profes- 
sional services as an attorney, the mere fact that 
his only hope for reward depended upon his suc- 
cess, would not defeat its provisions or prevent his 
recovery of the sum stipulated. That the plaint- 
iff’s services were rendered in the line of his pro- 
fession as an atterney, and not otherwise, is es- 
tablished by the verdict; the learned Judge of the 
Court below in his general charge instructed the 
jury that if the plaintiff ‘‘failed to satisfy them 
by sufficient evidence either of his employment 
as attorney or of the existence ofa contract, made 
with him as such,’’ they should find for the de- 
fendant. 

But it is said, that Dicken not only participated 
in the trial as an attorney, but he was the princi- 
pal witness in behalf of his client; that he was, 
therefore, interested in the result, and, as the 
amount of his interest was fixed only a short time 
before the trial, that it was against the policy of 
the law and in derogation to his high privilege as 
a member of the bar, that he should be thus called 
to testify. If it appeared that the contingent fee 
was a reward for his services as a witness, this 
contention would certainly be sustained; sucha 
contract would be not only reprehensible, but 
highly immoral, against public policy, and there- 
fore illegal and void. There is nothing in the evi- 
dence to indicate that there was any corrupt in- 
tention to influence the testimony of the witness; 
it was known from the commencement of the 
proceedings in ejectment that Dicken’s testimony 
would be required; he was the only person pres- 
ent at the execution of the deed, and who knew 
the true nature and character of the transaction 
with the intent of the parties thereto. His testi- 
mony, however, became more important and es- 
sential, by reason of the death of a witness a few 
days before the trial. It is immaterial here wheth- 
er the amount of his compensation was only de- 
termined a short time before the trial or at an 
earlier date if the fee was for prufessional ser- 
vices, and that was a question solely for the jury ; 
Dicken testifies,showever,that the amount had been 
fixed before the ejectment was brought, and that 
he thought he had been secured to the amount of 
$5000 in the contract with Weir & Gibson, who 
were associated with him in the case. 





XUM 














XUM 


THE CENTRAL LAW JOURNAL. 355 








Since the Act of 1869, no interest or policy of 
law, except as provided in that Act. will exclude 
@ witness from the stand; the law of evidence as 
it had been previously understvod, affecting the 
admissibility of witnesses, was by that Act re- 
volutionized, the former policy of the law was 
abandoned, and a new one adopted. If no inter- 
est or policy of law will exclude even the parties, 
from testifying, upon what principle can we hold 
that it is immoral and tends to perjury to admit 
the attorney to testify. We are ignorant of the 
fact that there is anything in the nature of the 
profession or in its tendencies, which will justify 
any such imputation. If the interest of the at- 
torney is disclosed, as it was in this case, it affects 
his credibility and his testimony becomes a prop- 
er subject of discussion to the jury on that 
ground. 

We do not hesitate to say, that an attorney, 
who has a just sense of propriety, will, so far as 
is consistent with his duty, decline to testify in 
behalf of his client, as the question of his own 
credibility and of the accuracy of his statements 
afford for him most indelicate questions for dis- 
cussion. Absolute necessity may, however, in 
some cases disclose a duty which an attorney can 
not disregard. Aside from this, if called as a wit- 
ness, he is bound to testify, and certainly it can 
not be against public policy for a member of the 
bar to do voluntarily that which by the law he is 
obliged to do. 

Weare disposed to adopt the language of Wood- 
ward, J., in Strohecker v. Hoffman, 7 Harris, 
227, where he says: ‘‘Agreements fairly made 
between counsel and Clients, are as obligatory as 
between other parties; and when a desperate 
claim has been successfully asserted by counsel on 
the faith of an agreement that oue-half of the re- 
covery shall reward his skill aud diligence, it is an 
ungracious plea to urge that the agreement was 
without consiaeration and void.”’ 

If ail that is assumed in the defendant’s points 
were true, we can discover no principle or policy 
of the law, which would render the alleged con- 
tract illegal, and there certainly was no error in 
in the refusal of these points, where that refusal 
was accompanied by clear and explicit instruc- 
tions that the plaintiff must show that the fee ‘of 
$5000 was for services to be rendered as an attor- 
ney and not as a witness in the ejectment. 

We discover no error in the ruling of this case 
and the judgment is affirmed. 

Paxson, TRUNKEY, and STERRETT, JJ., dis- 
sent. 


NoTEe.—The validity of contracts for contingent fees 
is fully discussed by Adelbert Hamilton, Esq. in an 
article entitled‘* Attorney and Client-Contingent Com- 
pensation” appearing in 16 Cent. L. J. 465. 

No contracts are so closely scrutinized as those 
made with persons whose testimony is sought. The 
puulic interest demands a pure administration of jus- 
tice. The policy of the common law has been to com- 
pel the proof of ali matters by witnesses who would 





pression of truth. That policy was manifested in the 
exclusion of all interesied witnesses, whether party 
or stranger to the action. of husband and wife and con- 
fessions, the idea being that testimony coming from 
one who is controlled by prejudice is practically worth- 
less and therefore not a fit subject for the consump- 
tion of time of court and jury. This principle having 
been established, it seems plainer than an attempt to 
smuggle into the witness box under the guiseof dis- 
interestedness an interested witness, is afraud upon 
justice and it is certainly deleterious to the public in- 
terest that any promise should be made to consum- 
nate suchafraud, and therefore, such promises are 
void as against public policy. The law has established 
certain fees for witnesses, and itis held in England 
that a promise to pay a witness a larger fee than that 
allowed by law is void as without consideration. Col- 
lins v. Godefray, 1 B. & Ad. 950: Dodge v. Stiles, 26 
Conn. 463; Patterson v. Donner, 48 Cal. 369; Dawkins 
v. Gill, 10 Ala. 206; Sweany v. Hunter, 1 Murph. 181. 
This is put on the ground that being bound to testify 
for the legal fee a promise to him for doing what the 
law obliges him to dois nudum pactum. But where 
as was the fact in an Alabama case, a promise is 
made to pay a witness the legal fee if the promisor 
wins the case, and only half that sum if he loses it, 
the promise is void as against public policy. Dawkins 
v. Gill, 10 Ala. 206. ‘This promise afforded a direct 
incentive to the commission of perjury and was a 
fraud upon justice. In the principal case, if the cen- 
tingent fee had been basedentirely upon the plaint- 
iff’s testimony, it is plain that he could have recover- 
ed nothing. 
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SLANDER — PRIVILEGED COMMUNICA- 
TIONS—CONVERSATION .BBETWEEN THE 
PARTIES. 





BILLINGS v. FAIRBANKS. 





Supreme Judicial Court of Massachusetts. 


Charges made to one by another that he has com- 
mitted an indictable offence against him, are privileged 
though a third person is present. 


Action of tort for slander. 

The facts are sufficiently stated in the opinion. 
At the trial below the defendant requested the 
court to rule that the alleged slander was a privi- 
leged communication. The court refused so to 
rule, and the verdict being for plaintiff the defend- 
ant excepted. 

COLBURN, J., delivered the opinion of the 
cout. 

‘The defendant, claiming to have lost money, 
accused the plaintiff, who was in his employ, with 
stealing it. Upon this accusation being made, 
the plaintiff, through his wife, informed one 
Leonard Foster, with whom he had lived for many 
years, from his boyhood up, of the accusation, and 
sought his advice. Foster went to the defendant 
and had an interview with him, in which the de- 
fendant informed him of the grounds upon which 
he made the accusation. Upon this application 


have no earthly interest in falsification orin the sup- | made to him by the plaintiff, Foster had such an 
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interest in the subject, and duty to perform, that 
he was entitled to have the interview with the de- 
fendant, and the statements made by the defend- 
ant, upon the subject to which the interview re- 
lated, were privileged. During this interview the 
plaintiff came in, The plaintiff asked the defend- 
ant to settle with him what he owed him, to which 
the defendant replied that he hired him for a year. 
The plaintiff then said, ‘“You do not want a man 
wo steals your money, and [ do not want to work 
for a man who charges me with it.’? To which the 
defendant replied, ‘‘[ know you took the money and 
there is another person who knows it also.”’ It'is 
upon these words, so spoken, that the plaintiff re- 
lies as the substantive slander, for which he brings 
this action. We are of opinion that these words 
were, under the circumstances, privileged, and 
the jury should have been so instructed. It is of 
no importance whether the interview between 
Foster and the defendant had ended or not. If 
Foster had not been present the words were clear- 
ly privileged. The plaintiff commenced the con- 
versation, and introduced the subject of the 
charge of larceny made against him. ‘The words 
used by the defendant were spoken in this con- 
versation, and the mere fact that the words were 
spoken in presence of Foster, who, as the friend 
of the plaintiff, had been investigating the charge 
and had been fully informed of all the ‘facts and 
circumstances, did not defeat the privilege. In 
Toogood v. Spyring, 1 Cr.,M.&R., 181; 4 
Tyrwh, 583, which was an action for slander in 
charging the plaintiff in presence of third persons 
with larceny from the defendant, Baron Parke 
says, ‘I am not aware that it was ever deemed es- 
sential to the protection of such a communication 
that it should be made to some person interested 
in the inquiry alone, and not in the presence of a 
third party.’’ ‘If made with honesty of purpose 
to a party who has any interest in the inquiry 
(and that has been very liberally construed), the 
simple fact that there has been some causual by- 
stander can not alter the nature of the transac- 
tion.”’ This case is cited, and the decision upon 
this point fully affirmed, in Brow v. Hathaway, 13 
Allen, 239, which was an action for slander, in ac- 
cusing the plaintiff of larceny, by the defendant, 
in presence of third persons, in which Mr. Justice 
Wells says, ‘“*This privilege is not defeated by the 
mere fact that the statements were made in the 
presence of others than the parties immediately 
interested; nor that they were intemperate or ex- 
cessive from over excitement.”’ 
Exceptions sustained. 








WEEKLY DIGEST OF RECENT CASES. 


CONNECTICUT, ‘ ‘ i é e 17 
INDIANA, . ° ° ° . ° 15 
KANSAS, ° ° ° 20, 21 
KENTUCKY, si 2 . 1, 4, 18 





MASSACHUSETTS, : ‘ A ‘ 8, 22 
MICHIGAN, Pe ‘ ° ° ‘ = 
MINNESOTA, ‘ ° . ° ° 16 
NEW JERSEY, ‘ ° ‘ e 7 
NEw YORK, ° > . . * 26 
PENNSYLVANIA, e 2. 11, 13 
WISCONSIN, e 7 ‘ 4 ° 14 
FEDERAL CIRCUIT, ‘ 19 


FEDERAL SUPREME, 8, 5, 6, 9, 12, 28, 24, 25 


1, ACTION—BREACH OF WARRANTY— A DEFENCE 

WHEN. 

In an action by the vendor of land against the vendee 
for the purchase money, it is no defense for the 
latter to set up a defect in the title. He must look 
to the covenants of warranty and wait for an evic- 
tion (unless the vendor is insolvent or a non-resi- 
dent). Butif the vendor has never put the ven- 
dee in possession of the land, that will be taken as 
a breach of the warranty, and the vendee may 
rely on it as a defense in an action for the purchase 
money. Pryse v. McGuire, Ky. Ct. App. Feb. 19, 
1884; 5 Ky. L. Rep. 716. 


2. ARBITRATION AND AWARD—ARBITRATOR MUST 

DECIDE EVERYTHING ABSOLUTELY. 

Where a submission is made to one not a lawyer, as 
a common arbiter, of all questions arising out of a 
contract, the arbitrator must decide everything 
finally and absolutely. He can not find for one 
party for one sum, if one construction of the con- 
tract is taken, and for a different sum if a different 
construction should be taken. He must decide the 
proper construction and find accordingly. Connor 
v. Simpson, 8. C. Pa., Jan. 7, 1884; 14 W. N. C. 
815. 


8. COLLATERAL SECURITY—TRANSFER OF FRAUDU- 
LENT CERTIFICATE OF STOCK IN NATIONAL BANK 
—ACTION AGAINST BANK. 

A lent money to B for his own use, and, as security 
for its repayment, and on bis false representation 
that he owned and had transferred to A a certifi- 
cate of stock toan equal amount in a national bank 
of which B was cashier, received from him such a 
certificate, written by him in one of the printed 
forms which the president had signed and left with 
him to be used if needed in the president’s ab- 
sence, and certifying that A was the owner of that 
amount of stock, ‘‘transferable only on the books 
of the bank on the surrender of this certificate,’’ 
as was in fact provided by its by-laws. B did not 
surrender any certificate to the bank, or make any 
transfer to A upon its books; never repaid the 
money lent, and was insolvent. The bank never 
ratified, or received any benefit from the trans- 
action. Held, that A could not maintain an action 
against the bank to recover the value of the cer- 
tificate. Held, also, that the action could not be 
supported by evidence that in one cr two other in- 
stances stock was issued by B without any certifi- 
cate having been surrendered; and that shares 
once owned by B, and which there was evidence 
to show had been pledged by him to other persons 
before the issue of the certificate to A, were after- 
wards transferred to the president, with the ap- 


proval of the directers, to secure a debt due from © 


B to the bank, without further evidence that such 
issue of stock by B was known or recognized by 
the other officers of the bank. Moons v. Citizens 


Nat. Bank, U. 8.8. C., March 81, 1884; 48, C. 


Rep. 345. 
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4. COMMON CARRIER—PASSENGERS—NEGLIGENCE— 

DRUNKENNESS. 

Railroad companies may rightfully eject from their 
trains any one who refuses to pay his fare, but in 
the exercise of this right due regard must be had 
to the physical condition at the time of the person 
so ejected, and if he is drunk, he is not to be put 
off in such place as would, on account of his con- 
dition, endanger his life or health. Louwisville, etc. 
R. Co. v. Sullivan, Ky. Ct. App., Feb. 28, 1884; 
5 Ky. L. Rep. 722. 


5. CONFISCATION—LIABILITY OF MERE BANK CRED- 

ITS TO CONFISCATION. 

Money in a bank in New York, held to the credit of 
an institution in South Carolina, is not of such 
specific quality that itis liable to seizure by a 
United States marshal in confiscation proceedings. 
Phoenix Bank v. Risley, U. 8. S.C. March 24, 
1884; 4S. C. Rep. 322. 


6. CONTRACT—WAIVER OF BREACH BY SUBSEQUENT 

CONDUCT. 

Where an actor is employed by a manager who 
agrees that the actor shall appear at least seven 
times a week and be paid $100 for each appear- 
ance, Which stipulation the manager vivlates by 
failing to provide employment for the actor for a 
period of three weeks, the actor waives none of 
his rights by subsequently appearing under the 
contract and receiving pay pursuant to its pro- 
visions. Coghlan v. Stetson, U. S.C. C.8.D.N. 
Y. March 17, 1884; 19 Fed. Rep. 727. 


7. DrvoRCE—PRIOR ILLICIT RELATION— PREGNANCY 
BY ANOTHER. 

A man guilty of antenuptial incontinence with the 
woman whom he afterwards marriesis not en- 
titled to a divorce because she was pregnant by 
another at the time of his own transgression, 
concerning which she deceives him. Slater v. 

‘  Slater,N. J. Ct. Ch; 17 Rep. 535. 


8. EASEMENT—RIGHT OF WAY OF NECESSITY—SET- 

OFF—EXECUTION. 

A right of way by necessity may be created as well 
where the dominant estate is set off from the ser- 
vient estate on execution as where such dominant 
estate is the subject of a voluntary grant. Schmidt 
v. Quinn, 8. J. C. Mass. Feb. 29, 1884; 17 Rep. 
530. 

9. EVIDENCE—PRESUMPTION—ALIENAGE—CONSUL. 

The alienage of a defendant is not to be presumed 
from the mere fact that heis the consul, in this 
country, of a foreign government. Bois v. Pres- 
ton, U.S. 8. C. April 7, 1884. 


10. EVIDENCE—PROOF OF CRIME AS A DEFENCE. 

In a civil action, when the defense relied upon 
amounts to the charge of a crime, this defence 
need only be proved by a preponderance of evi- 
dence; but the presumption of innocence exists 
as inacriminal case, and should be taken into 
consideration in fixing the preponderance of evi- 
dence. Monaghan v. Fire Ins. Co., 8. C. Mich. 
April 9, 1884; 18 N. W. Rep. 791. 


11. EXECUTORS AND ADMINISTRATORS—REAL Es- 

TATE—DECEDENTS’ ESTATES. 

An aetion on the case will not lie by a creditor 
against an executrix of a decedent for a failure on 
the part of the latter to exercise promptly a dis- 
cretionary power to sell real estate given her in the 
will, whereby injury accrues to the plaintiff. The 
fact that the whole residuary estate in such case is 
devised and bequeathed to the executrix does not 





vary or enlarge her liability. Erie etc. Co. v. Vin- 
cent, 8. C. Pa. Feb. 25, 1884; 14 W. N. C. 320. 


12. FEDERAL COURT—JURISDICTION OF CIRCUIT 

COURTS OVER CONSULS. 

1. The constitutional grant of original jurisdiction to 
this court of all cases affecting cousuls, does not 
prevent Congress from conferring original juris- 
diction, in such cases, also, upon the subordinate 
courts of the Union. 2. The jurisdiction of the 
circuit courts of the United States of suits by 
citizens against aliens, is not defeated by the fact 
that the defendantis the consul of a foreign gov- 
ernment. Bois v. Preston, U. S. S. C. April 7, 
1884, 


18. FRAUD—JUDGMENT NOTE — CONSIDERATION — 

ESTOPPEL. 

Where an insolvent debtor in fraud of his creditors 
assigns his property to a third person, taking 
from him judgment notes for the value thereof, 
and subsequently assigns one of said judgment 
notes as collateral security to a creditor who has 
knowledge of the fraud, the maker of such note 
can not set up the fraud as a defence in an action 
brought against him by thecreditorthereon. Win- 
ton v. Freeman, 8. C. Pa.; 14 W. N. C. 824. 


14. INSURANCE—FIRE —EXPIRATION OF RISK. 

A policy of insuranee was taken out ona mill and 
machinery for ‘‘one year, from June 10, 1877, to 
June 18, 1878;’’ on June 13, 1878 application was 
made for renewal, and June 19, 1878, a renewal 
was issued ‘‘for one year, from June 10, 1878, to 
June 10, 1879.’’ On June 16, 1879, the mill and 
contents burned, and the insurance money was 
sought to be recovered under the claim that the 
renewal extended fora year from the date of its 
issue. Held, that the policy and renewal expired 
before the fire, and that neither was inforce at 
the time of the fire. Fuchs v. Ins. Co., 8. C. 
Wis. April 8, 1884; 18 N. W. Rep. 846. 


15. INSURANCE—FIRE—WAIVER OF CONDITION— 

ULTRA VIRES. 

Where the charter of a mutual fire insurance com- 
pany prescribed that valid insurance should only 
be made on unincumbered premises unless the 
incumbrances were expressed in the policy, and 
the premises were incumbered by judgments 
which were not expressed, knowledge on the part 
of the company of such incumbrances cannot be 
set up as a waiver of forfeiture. Leonard v. Ins. 
Co. 8. C. Ind. March 26, 1884; 18 Ins. L. J. 361. 


16. MASTER AND SERVANT — FELLOW-SERVANT — 

ENGINEER AND STATION AGENT. 

1. In the absence of controlling evidence to the con- 
trary, an ordinary railway station agent is pre- 
sumed to have general charge of the tracks in and 
about his station. 2. As respects such charge he 
is the fellow-servant of an engineer engaged in 
running a locomotive upon any of such tracks, 
and hence the common master of the twois not 
responsible to the engineer for injury Which he 
may receive in consequence of the negligence of 
the station agent as respects the charge of such 
tracks. Brown v. Minneapolis & St. L. Ry. Co., 
8S. C. Minn. 18 N. W. Rep. 834. 


17. NEGLIGENCE—MUNICIPAL CORPORATION—OPEN 
STAIRWAYS TO BASEMENTS. 

Open basement descents being necessary to the 

business of a city, the failure of the city to erect 

a barrier in front of them is not of itself negli- 
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gence, and the city is not liable to a passer-by 
who, without negligence of his, falls down 
such descents. Beardsley v. Hartford, 8S. C. 
Conn. 17 Rep. 520. 


18. PARTNERSHiP—ILL HEALTH OF PARTNER CAUSE 

FOR DISSOLUTION. 

The fact that a partner has lost his health or 
strength, or does not possess the skill necessary 
for the proper execution of the work he under- 
took to do, is a sufficient cause for the dissolution 
of the partnership. Casky v. Casky, Ky. Ct. 
App. March 15, 1884. 


19. PATENT LAW—INVENTION IN A FOREIGN COUN- 
TRY. 
The use or knowledge of the use of aninvention in 
a foreign country by persons residing in this 
country will not defeat a patent which had been 
granted to a bona fide patentee who, at the time, 
was ignorant of the existence of the invention or 
its use abroad. Doyle v. Spaulding; Illingworth 
v, Same, U.S.C. C.D. N. J. March 15, 1884; 19 
Fed. Rep. 744. 


20. QUO WARRANTO—NON PERFORMANCE OF DUTY 

DEFENCES. 

The mere fact that an officer is liable to be fined for 
misconduct in office and to be deemed removed 
therefrom, upon conviction does not exclude the 
remedy provided by an earlier law providing that 
quo warranto should be the proper remedy for 
the ouster of unfaithful officials. State v. Foster, 
8. C. Kan. April 2, 1884; 3 Pac. Rep. 534. 


21. QUO WARRANTO—NON-PERFORMANCE OF DUTY 

—PUBLIC SENTIMENT AS A DEFENCE. 

Where a county attorney is charged with neglecting 
or refusing to perform any act which it is his duty 
to perform under the prohibitory law, or is charged 

. with corruptly performing any such duty, in a 
civil action to remove him from office it is nota 
good defence to answer that the people of his 
county are opposed to the prosecution of the vio- 
lators of the law, and therefore, in the exercise 
of his official discretion, he dismissed all cases of 
this class brought by him. State v. Foster, 8. C. 
Kan. April 2, 1884; 3 Pac. Rep. 534. 


22. StT-OFF—CERTIFICATES OF DEPOSIT. 
Certificates of deposit in a national bank are not 
**promissory notes payable on demand’’ within 
the meaning of a statute making the latter sub- 
ject to set-off. Shute v. Pacific Bank, 8. J. C. 
Mass. Feb. 28, 1884, 17 Rep. 529. 


23. STATUTE OF LIMITATIONS—UNDISCLOSED PRIN- 

CIPAL, 

When a cause of action against the agent of an un- 
disclosed principal is barred by the statute of lim- 
itations, no action can be brought against the 
principal when discovered. Ware v. Galveston 
City Co., U. 8. 8S. C. March 31, 1884; 48. C. Rep. 
337. 


24, SUBROGATION—SHARES DEPOSITED as INDEM- 

NITY—NO TRUST CREATED. 

Where the facts showed that certain shares were 
placed in the hands of a debtor asa fund for the 
payment of his debt, but that they were merely 
intended as indemnity to him, held, that no trust 
was created in favor of the creditor. Ware v. Gal- 
veston City Co., U. 8.8. C. March 31, 1884; 48, 
C. Rep. 337 





25. USURY—CAN NOT BE PLEADED BY Way OF SET- 

OFF. 

The statute authorizing one who has paid usurious 
interest to recover it back prescribes the exclusive 
remedy for enforcing its provisions; and in an ac- 
tion upon a promissory note neither principal nor 
surety can set off usurious interest paid upon the 
note. Stephens v. Monongahela Bank, U. S. 8. 
C. March 31, 1884; 4S. C. Rep. 336. 


26. WILL—DUPLICATE—REVOCATION BY CANCELLA- 

TION OF ONE. 

In contemplation of law, a will executed in dupli- 
cate is but one will, and revocation by canceling 
either duplicate is effectual. Crossman’s Will, N. 
Y. Ct. App. March, 1884; 25 Daily Reg. 73. 








QUERIES AND ANSWERS. 


(*.* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to querses will 
be thankfully received,and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 





QUERIES. 


45. Will some subscriber who has looked the mat- 
ter up, inform me of opinion holding that the fre- 
quenting of saloons, gambling, etc., is such a fraud 
on creditors as to authorize attachment or arrest under 
the fraudulent clause of disposing goods with intent 
to defraud? 

Wichita. KANSAS. 





46. A proved upon government land, fraudulently 
mortgaged land to B, and then hied away to new fields. 
B endorsed note, and assigned mortgage to C for its 
face, endorsement ‘‘without recourse.’’ C com- 
menced suit to foreclose, and got as far as a sale, and 
then ascertained that A’s entry had been cancelled on 
the land. So far as known B acted honestly. Is B lia- 
ble to C for amount paid? 

Wichita. KANSAS. 





47. A takes judgment on third day of term against B. 
C also takes judgment against B at same term but on 
alaterday. A has execution issued, hunts up prop- 
erty on which to levy and places writ and description 
of land in sheriff’s hands with direction to levy and 
sell thirty days before C has executionissued. Sheriff 
advertises and sells land under both writs, CU. having 
displayed no diligence in searching for property 
whereon to levy, but directing sheriff tolevy on same 
A directs. Query: Is C entitled to share pro rata in 
proceeds of sale with A, or is he only entitled to what 
is left after A’s execution is satisfied? 

J. B. W. 


QUERIES ANSWERED. 


Query 37. [18 Cent. L. J. 337.] <A borrowed 
asum of money from B for the purpose of 
buying certain lands; executed his note, and 
promised to give B a mortgage upon the land as soon 
as he (A) should obtain his deed, but A died before 
executing the mortgage. Will equity create a lien 
upon the land in favor of B? A. DER. 4 

Benton, Mo- 
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Answer. The generally prevailing doctrine is that a 
lien can exist only in favor of the vendor and must be 
raised by implication of law. 1 Jones un Mortgages, 
sec. 212, and numerous cases cited. But where the 
vendee at the vendor’s request agrees to pay to the 
third person a portion of the purchase money, the lien 
continues. Francis v. Wells, 2 Col. 660; Mitchell v. 
Butt, 45Ga. 162, Latham v. Staples, 46 Ala. 462; 
Campbell v. Roach, 45 Ala. 462. If there was no privi- 
ty between tne vendor and B, it would seem as if no 
lien could arise. 

Query 34. [18 Cent. L. J. 298.] One Jones, party 
of the first part conveyed to ‘‘A B husband of CD 
and the heirs of AB and C D parties ofthe second 
part’? real estate to have and to hold unto ‘‘the said 
parties of the second part and their heirs.’’ At the 
time of the conveyance A B and C D had two children 
living. What estate, if any, did thetwo children 
acquire by said conveyance? 

Denver, Colo. B. 


Answer. As the term ‘‘heir’’ has acquired a legal 
technical import, it is to be given that technical signifi- 
cation unless there be something in the context and 
surrounding circumstances to indicate that it was used 
in a different sense. In construing wills it has been 
held to mean children, distributees etc. 4 Kent. Com. 
sec. 220: 2 Washb. R. P. sec. 273: 2 Jarm. Wills, sec. 
23; Lord v. Bonnee, 63 Mo. 368; 18 Am. R. 234; Richey 
v. Jounson, 30 Ohio St. 288; Greenwood v. Murray. 
28 Minn. 120; Barton v. Bigelow, 70 Mass. 357; Putnam 
v. Gleason, 99 Mass. 484; Brown v. Harmon, 73 Ind. 
412; Ward v. Stow, 2 Dev. Eq. 509; 27 Am. Dec. 238; 
6 Cruise Dig. sec. 210. In Hall v. Leonard, 1 Pick. 
27 it was adjudged that a grant by deed to the heirs of 
a living person was void, the court remarking that it 
had been unable to find a case sustaining sucha grant. 
In Bowers v. Porter, 4 Pick 198, theterm ‘‘heir’’ in 
awdevise was construed to mean children. Parker C. J. 
after remarking that greater liberality was exercised 
in construing wills than deeds savs: ‘*It would be 
wise perhaps to apply the same liberality in the con- 
struction ef noth instruments.’’ In Sweet v. Dutton, 
109 Mass. 589, ‘‘heirs at law’’ in a deed of personalty 
was construed as meaning a distributee. In Cox v. 
Beltshoover, 11 Mo. 142, and Lockwood v. Jessup, 4 
Conn. 272, which were suits on notes payable to 
**heirs’’ of persons living when the notes were made, 
the term was construed as meaning children or pre- 
sumptive heirs. In Grimes v. Orrand, 2 Heisk. 298 
a grant to the heirs of a living person was construed 
as agrantto his children. In Feltman v, Butts, 8 
Bush. 115, it was held the term when used in reference 
to a living person means his children, his heirs ap- 
parent. In Tucker v. Tucker, 78 Ky. 503, a deed to 
A, and the heirs of B their heirs and assigns (B 
being then alive) was construed as meaning B’s child- 
ren. Nowinthe case putin the query, C. D. takes 
nothing under the grant. Whatever interest she may 
have arises out of her relationship to the grantees. 
As she can have no inheritable estate, her ‘‘heirs’’ 
must take as purchasers or take nothing atall. Ifthe 
grant had been toA B, his heirs and ete., A B would 
have taken the fee. Soifthe grant bad beento A B 
and C D bis wife, their heirs and etc., A Band C D 
as tenants by the entirety would take the fee. But 
the deedis to ‘‘A B and the heirs of AB and CD 
parties of the second part.’’ Hence A Bean not be 
owner of the entire estate; nor is there anything to 
indicate that he was to have a life estate only with re- 
mainder to the heirs of both. The phrase ‘‘the heirs 
of A Band C D”’ cannot be rejected as surplusage and 
as C D had no inheritable estate it cannot be construed 
according to its technical import. Hence [ conclude 





that as A Band C D had two children at the time of 
the grant the ‘‘heirs’’ and ete. must be construed as 
meaning such children, and that the father and child- 
ren would take per capita, Ward y. Stow, supra. 
Hamilton, Mo. CROSBY JOHNSON. 





Query 36. [18 Cent. L. J. 387.] Ifa husband, 
two years after desertiun of his wife on account of 
her adultery, but before the filing or nis libel for 
divorce, himself commits adultery, is this a bar to 
his petition? 

A TEN YEARS’ SUBCRIBER. 

Texas. 


Answer No.1. You will findin Slater v. Slater, N. 
J. Ch. Ct. 10 Stew., a case not of the same import but 
somewhat analogous, wherein the court says that the 
libellant can not complain of any kind of immorality 
on the part of the libellee, when he has been guilty of 
the same immorality. He there claimed that his wife 
had been pregnant at the time of the marriage by an- 
other man, but he himself had committed fornication 
with the wife before marriage, and it was held that 
he could not object toher having similar enjoyment 
with others, regardless of results. 


New York City. ae Xe 

Answer No.2. Itis. A divorce will not be granted 
to an applicant who is guilty of adultery. Mattox v. 
Mattox, 2 Ohio, 234. If both parties are guilty 


neither has any claim to relief. Wood v. Wood, 2 
Paige, 108. In Missouri, it has been held in a proceed - 
ing fur divorce by a husband against his wife for 
drunkenness the wife may defend by showing the 
adultery of the husband, and if that fact be found, a 
divorce will net be granted. Ryan v. Ryan, 9 Mo. 539° 
The complainant must come into court with clean 
hands and a chaste character. Gregg v. Wyman, 4 





Cash, 322. 
Paris, Ill. ROBERT L. MCKINLEY. 
Query 40. [18 Cent. L. J. 387.] A brought 


suit for damages against a municipal corpora- 
tion for injuries received by falling into a defect 
in the sidewalk of the street, and on the trial, 
offered to prove that the defendant corporation re- 
paired the defect after the injury happened, for the 
purpose of showing that the defendant recognized it 
as one which it was bound to repair. Was this evi- 
dence admissible either for the above purpose or for 
any other purpose? A SUBSCRIBER. 


Answer. We take the following from our digest on 
page 111 of the current volume: Where, after an in- 
jury from a defective sidewalk has occurred, the city 
council orders the city engineer to examine the side- 
walk and report a remedy therefor, the record of such 
proceeding is admissible in an action for the injury, 
not for the purpose of proving negligence on the part 
of the city, but to show that the city recognizec the 
defect as one which it was bound to repair. City of 
Lafayette v. Weaver, S.C. Ind.; Jan. 1!, 1884.—[Epb. 
CENT. L. J. 








RECENT LEGAL LITERATURE. 


THIRTEENTH BRADWELL. Reports of the Decisions 
of the Appellate Courts of the State of Illinois. By 
James B. Bradwell. Vol. XIII. Containing all the 

remaining Opinions of the First District up to and 
including a portion. of those Filed on the Sixteenth 
day of November, 1883. and all the remaining Opin- 
ions of the Second and Third Districts up to Janu- 
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ary 15, 1884, and all the remaining Opinions of the 

Fourth District up to the Fifteenth day of February, 

1884, except Seven. Chicagu, 1884; Chicago Legal 

News Co. 

There are in this volume about one hundred and 
thirty-five cases averaging less than six pages in 
length. These courts resemble in their jurisdiction 
the St. Louis Court of Appeals, their judgment being 
practically final, no appeal being allowed to the Su- 
preme Court of Illinois, unless the judgment exceeds 
aceriain sum. The necessity for having these reports 
as well as the State reports, is too apparent to require 
comment. 


——— 


AMERICAN DECISIONS. The American Decisions, 
Containing the Cases of General Value and Author- 
ity, Decided in the Courts of the Several States from 
the earliest issue of the State Reports to the year 
1869. Compiled and Annotated by A. C. Freeman, 
Counselor at Law and Author of ‘‘‘T'reatise on the 
Law of Judgments,’’ ‘‘Co-tenancy and Parti- 
tion,’’ *‘Executions in Civil Cases,’’ ete. Vol. 52, 
San Francisco, 1883; A. L. Bancroft & Co. 

This volume of this invaluable series contains cases 
in the reports of seventeen States, for the years 1849 
+ and 1850, there being about one hundred and seventy 
cases reported. The more valuable notes to the cases 
are upon Validity of judgment Rendered against De- 
cedent; Claims against which Voluntary Conveyances 
may be Avoided; Effect of Ineligibility of Candidate 
Receiving Highest Number of Voies on Election; De- 
clarations of Testator to Invalidate his Will; Applica- 
tion of Statutes of Limitations to Foreign Corpora- 
tions; Power of State to Exact Licenses and Charges 
Therefor; The Law of Bank Bills; Amendivg and 
Perfecting Certificate of Acknowledgment: Holo- 
graphic Wills; Actions and Defences in Conflict with 
Judgments; Measure of Damages in Trover when 
Owner of Special Interest is Plaintiff; What Causes 
of Action Admissible in Evidence under Count for 
Money had and Received; Whether Attorney Execut- 
ing Instrument should Sign hisUwn Name. 





=» 


AMERICAN REPORTS. The American Reports, Con- 
taining all Decisions of General Interest Decided in 
the Courts of Last Resort of the Several States, with 
Notes and References. By Irving Browne. Vol. 45. 
Albany, 1883; John D. Pursons, Jr. 

This volume, which includes cases decided from 
October, 1881 down to a late day in 1883, is full of in- 
teresting law. We observe that in Florida the view is 
adopted that exemplary damages may be awarded al- 
though the act is punishable asa criminal offense. 
Smith v. Bagwell,19 Fla. 117. Pool selling is not pun- 
ishable as a lottery. People v. Reilly, 50 Mich. 384. 
An interesting case upon the law of master and servant 
is Joslin v. Grand Rapids I¢e Co., in which the master 
who had let a third person have his horse and team 
and the services of his driver, at the request of the 
hirer, and he was held liable forthe damage done by 
the servant’s careless driving. Enticing a hog for 
twenty yards upon the ewner’s premises by dropping 
corn, and then abandoning it is not larceny. Edmonds 
v. State, 70 Ala. 8 An administrator ad litem, who 
is also an attorney, and as such renders services to 
the estate, is not entitled to the usual professional 
charges, but toa fair allowance. Clark v. Knox, 70 
Ala. 607. A request to ‘‘let A have credit for goods 
to the amount of $100 for the payment of which I 
hold myself responsible,’’ isa continuing guaranty. 
Tootle v. Elgutter, 14 Neb. 158. see Cutter v. Ballou, 
just decided by the Supreme Court of Massachusetts, 
17 Rep. 400, 18 Cent. L. J. 296, seemingly to the con- 


trary. The Supreme Court of Nebraska holds also | 


that the application by a creditor of money realized 





from the sale of collateral security, to the payment of 
a portion of the debt, is a part payment sufficient to 
take it out of the statute of limitations. Somberger 
v. Lee, 14 Neb. 193. A case will be found in 132, 183, 
or 184 of Mass., deciding that the application of 
money realized from a sale of mortgaged premises 
under the power of sale is not such a part payment. 
On breach of contract for building a flume, there can 
be no recovery for loss ot profits of a mill which the 
plaintiff was prevented from erecting. Bridges v. 
Lanham, 14 Neb. 369. ‘‘Royal’’?is nota valid trade 
mark for a particular grade of goods. Royal Baking 
Powder Co. v. Sherrell, 98 N. Y. 331. If a husband 
and wife live apart by consent, she agreeing to sup- 
port herself, and receiving a sum of money from him, 
not sufficient, however, for her support, and she 
makes no offer to return to him or claim upon him, he 
is not liable for necessaries furnished her. Alley v. 
Winn, 134 Mass. 77. An agreement by attorney to 
procure for a contingent fee the quashing of a criminal 
prosecution, is void as against public policy. Ormerod 
v. Dearborn, 100 Penn. St. 561. The rule is adopted 
in Pennsylvania that insanity must be established by 
the accused by a preponderance of evidence. Coyle 
v. Commonwealth, 100 Penn. St. 573. In Mississippi 
the rule is adopted that the conventional rate of inter- 
est on a note continues after maturity. Meaders v. 
Gray, 60 Miss. 400. A telephone company is not re- 
sponsible for the acts of its employees, in cutting 
down trees nor on the right of way, contrary to orders. 
Fairchild v. N. 0. & N. E. R. Co., 60 Miss. 931. A 
dealer may recover the price of goods sold by him, 
without a license contrary to law. Mandelbaum v. 
Gregovitch, 17 Nev. 87. A partner is entitled to ex- 
emption outof partnership property before severance. 
Blanchard v. Paschal. 68 Ga. 32. See contra, Spiro v. 
Paxton, 3 Lea. 15; 31 Am. Rep. 630. A statute which 
takes away the right to avoid capital punishment given 
by aprior statute, by pleading guilty is an ex post 
facto law, as to a murder committed before the 
passage of the last statute. Garvey v. People, 6 Coi. 
559. 








NOTES. 





——tThree eminent judges have died recently, Ex- 
chief Justice Henry C. Thatcher, of Colorado, Ex-judge 
Otis P. Lord, of the Massachusetts Supreme Judicial 
Court, and Ex-judge Dwight Foster, of the same 
court. They were all eminent in their profession. 
Judge Foster resigned from the bench in 1869, return- 
ing to the practice of his profession. Judge Lord had 
left the bench but a short time before’his death. The 
lawyers can all say, like the school committeeman, 
‘all the great men are dying now, and I don’t feel 
well myself.’’ 


——There was once a judge called ‘*Old Necessity’’ 
because ‘‘necessity knows no law.” 

——Our Albany cotemporary says: ‘‘Mr. Leonard 
A. Jones, the well-knowa legal author,is preparing an 
Index of Periodical Legal Literature, and is desirous 
of obtaining the names of unsigned leading articles in 
this journal. The contributors of such articles will 
confer a favor by sending their names to Mr. Jones, 
209 Washington Street, Boston, Mass.’’ We believe 
that Mr. Jones is desirous of obtaining the names of 
the contributors of the articles not of the articles 
themselves. Score one for our Albany cotemporary’s 
bad grammar. Any contributors to the CENTRAL 
Law JOURNAL of articles, notes to cases, correspond- 
ence, etc., will please send their names to Mr. Jones. 
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